
CONGRESSIONAL RECORD — SENATES3834 May 17, 2010 
SENATE RESOLUTION 533—RECOG-

NIZING NATIONAL FOSTER CARE 
MONTH AS AN OPPORTUNITY TO 
RAISE AWARENESS ABOUT THE 
CHALLENGES OF CHILDREN IN 
THE FOSTER CARE SYSTEM AND 
ENCOURAGING CONGRESS TO IM-
PLEMENT POLICY TO IMPROVE 
THE LIVES OF CHILDREN IN THE 
FOSTER CARE SYSTEM 

Ms. LANDRIEU (for herself, Mr. 
GRASSLEY, Mrs. LINCOLN, Mr. LEVIN, 
Mr. CARDIN, Mr. BEGICH, Mr. KERRY, 
Mr. INHOFE, Ms. COLLINS, Ms. SNOWE, 
Mr. BAYH, Mr. FRANKEN, Mr. AKAKA, 
Mrs. MURRAY, Mrs. GILLIBRAND, Mr. 
NELSON of Nebraska, Mr. CASEY, Mrs. 
BOXER, Mr. SPECTER, Mr. COCHRAN, and 
Mr. LAUTENBERG) submitted the fol-
lowing resolution; which was consid-
ered and agreed to: 

S. RES. 533 

Whereas all children deserve a safe, loving, 
and permanent home; 

Whereas approximately 500,000 children in 
the United States live in foster care each 
year; 

Whereas children enter the foster care sys-
tem for a variety of reasons, including inad-
equate care, abuse, or neglect by a parent or 
guardian; 

Whereas the major factors that contribute 
to the placement of a child in the foster care 
system include substance abuse, mental ill-
ness, poverty, and a lack of education of a 
parent or guardian of the child; 

Whereas a child entering the foster care 
system must confront the widespread 
misperception that children in foster care 
are disruptive, unruly, and dangerous, even 
though placement in the foster care system 
is based on the actions of a parent or guard-
ian, not the child; 

Whereas States and communities should be 
provided with the resources to invest in pre-
ventative and reunification services and 
post-permanency programs to ensure that 
more children in the foster care system are 
provided safe, loving, permanent placements; 

Whereas the foster care system is intended 
to be a temporary solution, yet children re-
main in the foster care system for an aver-
age of 3 years; 

Whereas children of color are dispropor-
tionately represented in the foster care sys-
tem and are less likely to be reunited with 
their biological families; 

Whereas the average child in the foster 
care system— 

(1) is 10 years old; and 
(2) will be placed in 3 different homes, lead-

ing to disruptive transfers to new schools, 
separation from siblings, and unfamiliar sur-
roundings; 

Whereas most children ‘‘age out’’ of the 
foster care system at the age of 18; 

Whereas the number of children who enter 
the foster care system each year has declined 
over the decade preceding the date of the 
agreement to this resolution, but the num-
ber of children who ‘‘age out’’ of the foster 
care system without placement with a per-
manent family has increased substantially, 
rising from 20,000 children in 2002 to 29,000 
children in 2008; 

Whereas children who ‘‘age out’’ of the fos-
ter care system lack the security or support 
of a biological or adoptive family and fre-
quently struggle to secure affordable hous-
ing, obtain health insurance, pursue higher 
education, and acquire adequate employ-
ment; 

Whereas, of the children who have ‘‘aged 
out’’ of the foster care system— 

(1) 25 percent have been homeless; 
(2) 51 percent have been unemployed for 

significant stretch of time, and 
(3) only 2 percent have obtained a bach-

elor’s degree or higher; 
Whereas, by age 19, approximately 50 per-

cent of young women who have been in the 
foster care system have been pregnant, com-
pared to only 20 percent of young women who 
have been not in the foster care system; 

Whereas research reveals that children 
born to teen parents are exposed to serious 
and high risks; 

Whereas National Foster Care Month is an 
opportunity to raise awareness about the 
special needs of children in the foster care 
system and to recognize the important role 
that foster parents, social workers, and ad-
vocates have in the lives of children in foster 
care throughout the United States; 

Whereas the Fostering Connections to Suc-
cess and Increasing Adoptions Act of 2008 
(Public Law 110–351; 122 Stat. 3949) provides 
for new investments and services to improve 
the outcomes of children and families in the 
foster care system; and 

Whereas much remains to be done to en-
sure that all children have a safe, loving, 
nurturing, and permanent family, regardless 
of age or special needs: Now, therefore, be it 

Resolved, That the Senate— 
(1) recognizes National Foster Care Month 

as an opportunity to raise awareness about 
the challenges of children in the foster care 
system; 

(2) encourages Congress to implement pol-
icy to improve the lives of children in the 
foster care system; 

(3) supports the designation of a ‘‘National 
Foster Care Month’’; 

(4) acknowledges the needs of the children 
in the foster care system; 

(5) honors the commitment and dedication 
of those individuals who work tirelessly to 
provide assistance and services to children in 
the foster care system; and 

(6) recognizes the need to continue working 
to improve the outcomes of all children in 
the foster care system through title IV of 
the Social Security Act (42 U.S.C. 601 et seq.) 
and other programs designed to help children 
in the foster care system— 

(A) reunite with their biological parents; 
or 

(B) if the children cannot be reunited with 
their biological parents, find permanent, 
safe, and loving homes. 

f 

AMENDMENTS SUBMITTED AND 
PROPOSED 

SA 4048. Mrs. FEINSTEIN (for herself, Mr. 
LEVIN, Ms. CANTWELL, Ms. SNOWE, and Mrs. 
SHAHEEN) submitted an amendment intended 
to be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DODD (for himself 
and Mrs. LINCOLN)) to the bill S. 3217, to pro-
mote the financial stability of the United 
States by improving accountability and 
transparency in the financial system, to end 
‘‘too big to fail’’, to protect the American 
taxpayer by ending bailouts, to protect con-
sumers from abusive financial services prac-
tices, and for other purposes; which was or-
dered to lie on the table. 

SA 4049. Mr. HARKIN (for himself and Mr. 
CASEY) submitted an amendment intended to 
be proposed to amendment SA 3739 proposed 
by Mr. REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, supra; 
which was ordered to lie on the table. 

SA 4050. Mr. CARDIN (for himself, Mr. 
LUGAR, Mr. DURBIN, Mr. SCHUMER, Mr. FEIN-
GOLD, Mr. MERKLEY, Mr. JOHNSON, and Mr. 
WHITEHOUSE) submitted an amendment in-
tended to be proposed to amendment SA 3739 
proposed by Mr. REID (for Mr. DODD (for him-

self and Mrs. LINCOLN)) to the bill S. 3217, 
supra. 

SA 4051. Mr. GREGG submitted an amend-
ment intended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. DODD 
(for himself and Mrs. LINCOLN)) to the bill S. 
3217, supra; which was ordered to lie on the 
table. 

SA 4052. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. DODD 
(for himself and Mrs. LINCOLN)) to the bill S. 
3217, supra; which was ordered to lie on the 
table. 

SA 4053. Ms. STABENOW (for herself and 
Mr. BROWN of Ohio) submitted an amend-
ment intended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. DODD 
(for himself and Mrs. LINCOLN)) to the bill S. 
3217, supra; which was ordered to lie on the 
table. 

SA 4054. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. DODD 
(for himself and Mrs. LINCOLN)) to the bill S. 
3217, supra; which was ordered to lie on the 
table. 

SA 4055. Mrs. HUTCHISON (for herself, 
Mrs. HAGAN, and Mr. CORNYN) submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. REID 
(for Mr. DODD (for himself and Mrs. LINCOLN)) 
to the bill S. 3217, supra; which was ordered 
to lie on the table. 

SA 4056. Mr. BOND (for himself, Mr. DODD, 
Mr. WARNER , Mr. BROWN of Massachusetts, 
Ms. CANTWELL, Mr. BEGICH, Mrs. MURRAY, 
Mr. CORKER, Mr. TESTER, Mr. BROWNBACK, 
Mr. BAUCUS, and Mr. REID) submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. REID 
(for Mr. DODD (for himself and Mrs. LINCOLN)) 
to the bill S. 3217, supra. 

SA 4057. Mr. ENZI (for himself and Mr. 
CORKER) submitted an amendment intended 
to be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DODD (for himself 
and Mrs. LINCOLN)) to the bill S. 3217, supra; 
which was ordered to lie on the table. 

SA 4058. Mr. SHELBY submitted an amend-
ment intended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. DODD 
(for himself and Mrs. LINCOLN)) to the bill S. 
3217, supra; which was ordered to lie on the 
table. 

SA 4059. Mr. REID (for Mrs. LINCOLN (for 
herself, Mr. CHAMBLISS, Mr. COCHRAN, and 
Mr. BROWN of Ohio)) submitted an amend-
ment intended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. DODD 
(for himself and Mrs. LINCOLN)) to the bill S. 
3217, supra; which was ordered to lie on the 
table. 

SA 4060. Mr. BROWN of Massachusetts sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was 
ordered to lie on the table. 

SA 4061. Mr. CHAMBLISS submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. REID 
(for Mr. DODD (for himself and Mrs. LINCOLN)) 
to the bill S. 3217, supra; which was ordered 
to lie on the table. 

SA 4062. Mr. WARNER submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. REID 
(for Mr. DODD (for himself and Mrs. LINCOLN)) 
to the bill S. 3217, supra; which was ordered 
to lie on the table. 

f 

TEXT OF AMENDMENTS 
SA 4048. Mrs. FEINSTEIN (for her-

self, Mr. LEVIN, Ms. CANTWELL, and Ms. 
SNOWE) submitted an amendment in-
tended to be proposed to amendment 
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SA 3739 proposed by Mr. REID (for Mr. 
DODD (for himself and Mrs. LINCOLN)) 
to the bill S. 3217, to promote the fi-
nancial stability of the United States 
by improving accountability and trans-
parency in the financial system, to end 
‘‘too big to fail’’, to protect the Amer-
ican taxpayer by ending bailouts, to 
protect consumers from abusive finan-
cial services practices, and for other 
purposes; which was ordered to lie on 
the table; as follows: 

Beginning on page 699, strike line 20 and 
all that follows through page 704, line 13, and 
insert the following: 

‘‘(A) REGISTRATION.—The Commission may 
adopt rules and regulations requiring reg-
istration with the Commission for a foreign 
board of trade that provides the members of 
the foreign board of trade or other partici-
pants located in the United States with di-
rect access to the electronic trading and 
order matching system of the foreign board 
of trade, including rules and regulations pre-
scribing procedures and requirements appli-
cable to the registration of such foreign 
boards of trade. For purposes of this para-
graph, ‘direct access’ refers to an explicit 
grant of authority by a foreign board of 
trade to an identified member or other par-
ticipant located in the United States to 
enter trades directly into the trade matching 
system of the foreign board of trade. 

‘‘(B) LINKED CONTRACTS.—It shall be unlaw-
ful for a foreign board of trade to provide to 
the members of the foreign board of trade or 
other participants located in the United 
States direct access to the electronic trading 
and order-matching system of the foreign 
board of trade with respect to an agreement, 
contract, or transaction that settles against 
any price (including the daily or final settle-
ment price) of 1 or more contracts listed for 
trading on a registered entity, unless the 
Commission determines that— 

‘‘(i) the foreign board of trade makes pub-
lic daily trading information regarding the 
agreement, contract, or transaction that is 
comparable to the daily trading information 
published by the registered entity for the 1 
or more contracts against which the agree-
ment, contract, or transaction traded on the 
foreign board of trade settles; and 

‘‘(ii) the foreign board of trade (or the for-
eign futures authority that oversees the for-
eign board of trade)— 

‘‘(I) adopts position limits (including re-
lated hedge exemption provisions) for the 
agreement, contract, or transaction that are 
comparable to the position limits (including 
related hedge exemption provisions) adopted 
by the registered entity for the 1 or more 
contracts against which the agreement, con-
tract, or transaction traded on the foreign 
board of trade settles; 

‘‘(II) has the authority to require or direct 
market participants to limit, reduce, or liq-
uidate any position the foreign board of 
trade (or the foreign futures authority that 
oversees the foreign board of trade) deter-
mines to be necessary to prevent or reduce 
the threat of price manipulation, excessive 
speculation as described in section 4a, price 
distortion, or disruption of delivery or the 
cash settlement process; 

‘‘(III) agrees to promptly notify the Com-
mission, with regard to the agreement, con-
tract, or transaction that settles against any 
price (including the daily or final settlement 
price) of 1 or more contracts listed for trad-
ing on a registered entity, of any change re-
garding— 

‘‘(aa) the information that the foreign 
board of trade will make publicly available; 

‘‘(bb) the position limits that the foreign 
board of trade or foreign futures authority 
will adopt and enforce; 

‘‘(cc) the position reductions required to 
prevent manipulation, excessive speculation 
as described in section 4a, price distortion, 
or disruption of delivery or the cash settle-
ment process; and 

‘‘(dd) any other area of interest expressed 
by the Commission to the foreign board of 
trade or foreign futures authority; 

‘‘(IV) provides information to the Commis-
sion regarding large trader positions in the 
agreement, contract, or transaction that is 
comparable to the large trader position in-
formation collected by the Commission for 
the 1 or more contracts against which the 
agreement, contract, or transaction traded 
on the foreign board of trade settles; and 

‘‘(V) provides the Commission such infor-
mation as is necessary to publish reports on 
aggregate trader positions for the agree-
ment, contract, or transaction traded on the 
foreign board of trade that are comparable to 
such reports on aggregate trader positions 
for the 1 or more contracts against which the 
agreement, contract, or transaction traded 
on the foreign board of trade settles. 

‘‘(C) EXISTING FOREIGN BOARDS OF TRADE.— 
Subparagraphs (A) and (B) shall not be effec-
tive with respect to any foreign board of 
trade to which, prior to the date of enact-
ment of this paragraph, the Commission 
granted direct access permission until the 
date that is 180 days after that date of enact-
ment.’’. 

(b) LIABILITY OF REGISTERED PERSONS 
TRADING ON A FOREIGN BOARD OF TRADE.— 
Section 4 of the Commodity Exchange Act (7 
U.S.C. 6) is amended— 

(1) in subsection (a), in the matter pre-
ceding paragraph (1), by inserting ‘‘or by 
subsection (e)’’ after ‘‘Unless exempted by 
the Commission pursuant to subsection (c)’’; 
and 

(2) by adding at the end the following: 
‘‘(e) LIABILITY OF REGISTERED PERSONS 

TRADING ON A FOREIGN BOARD OF TRADE.—A 
person registered with the Commission, or 
exempt from registration by the Commis-
sion, under this Act may not be found to 
have violated subsection (a) with respect to 
a transaction in, or in connection with, a 
contract of sale of a commodity for future 
delivery if the person has reason to believe 
that the transaction and the contract is 
made on or subject to the rules of a foreign 
board of trade that has complied with sub-
paragraphs (A) and (B) of subsection (b)(1).’’. 

SA 4049. Mr. HARKIN (for himself 
and Mr. CASEY) submitted an amend-
ment intended to be proposed to 
amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 

Beginning on page 656, strike line 20 and 
all that follows through page 657, line 12, and 
insert the following: 

‘‘(2) SPECIAL RULE; DUTY TO PROTECTED CUS-
TOMERS.— 

‘‘(A) DEFINITION OF PROTECTED CUSTOMER.— 
In this paragraph, the term ‘protected cus-
tomer’ means any entity that is— 

‘‘(i) a Federal agency; 

‘‘(ii) a State, State agency, city, county, 
municipality, or other political subdivision 
of a State; 

‘‘(iii) any employee benefit plan, as defined 
in section 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002); 

‘‘(iv) any governmental plan, as defined in 
section 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002); or 

‘‘(v) any endowment that is an organiza-
tion described in section 501(c)(3) of the In-
ternal Revenue Code of 1986. 

‘‘(B) PROHIBITION.— 
‘‘(i) IN GENERAL.—It shall be unlawful for a 

swap dealer that provides advice regarding, 
offers to enter into, or enters into, a swap 
with a protected customer— 

‘‘(I) to employ any device, scheme, or arti-
fice to defraud any protected customer or 
prospective protected customer; 

‘‘(II) to engage in any transaction, prac-
tice, or course of business that operates as a 
fraud or deceit on any protected customer or 
prospective protected customer; 

‘‘(III) if the swap dealer acts as a principal 
for the account of the swap dealer, to know-
ingly sell any swap to, or purchase any swap 
from, a protected customer, or if the swap 
dealer acts as a broker for a person other 
than the protected customer, to knowingly 
effect any sale or purchase of any swap for 
the account of the protected customer, with-
out— 

‘‘(aa) before the completion of the trans-
action, disclosing to the protected customer 
in writing the capacity in which the swap 
dealer is acting; and 

‘‘(bb) obtaining the consent of the pro-
tected customer in writing with respect to 
the transaction; and 

‘‘(IV) to engage in any act, practice, or 
course of business that is fraudulent, decep-
tive, or manipulative. 

‘‘(ii) REGULATIONS.—As soon as practicable 
after the date of enactment of this subpara-
graph, the Commission shall issue rules and 
promulgate regulations to prescribe require-
ments that are reasonably designed to pre-
vent acts, practices, and courses of business 
that are fraudulent, deceptive, or manipula-
tive. 

‘‘(C) REQUIREMENTS.— 
‘‘(i) IN GENERAL.—A swap dealer that rec-

ommends a swap with a protected customer 
shall comply with clauses (ii) and (iii). 

‘‘(ii) REASONABLE GROUNDS.—In recom-
mending to a protected customer the pur-
chase, sale, or exchange of any swap, a swap 
dealer shall have reasonable grounds for be-
lieving that the recommendation is in the 
best interests of the protected customer. 

‘‘(iii) REASONABLE EFFORTS.—Before the 
execution of a transaction recommended to a 
protected customer under clause (ii), a swap 
dealer shall make reasonable efforts to ob-
tain such information as is necessary to de-
termine whether the transaction is in the 
best interests of the protected customer, in-
cluding— 

‘‘(I) information relating to— 
‘‘(aa) the financial status of the protected 

customer; 
‘‘(bb) the tax status of the protected cus-

tomer; and 
‘‘(cc) the stated investment objectives of 

the protected customer; and 
‘‘(II) such other information that— 
‘‘(aa) is used or considered to be reasonable 

by the swap dealer in making recommenda-
tions to the protected customer; and 

‘‘(bb) the Commission may prescribe by 
rule or regulation. 

‘‘(iv) BUSINESS CONDUCT REQUIREMENTS.—A 
swap dealer shall satisfy each business con-
duct requirement described in paragraph (3). 

‘‘(D) WRITTEN REPRESENTATIONS.— 
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‘‘(i) IN GENERAL.—Before entering into a 

swap with a protected customer, a swap deal-
er shall receive in writing a representation 
from the protected customer confirming that 
the swap transaction has been expressly au-
thorized— 

‘‘(I) by an advisor that is independent of 
the swap dealer; and 

‘‘(II) in the case of an employee benefit 
plan subject to the fiduciary duty require-
ments under the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1001 et 
seq.), by a representative independent of the 
swap dealer that is a fiduciary, as defined in 
section 3 of that Act (29 U.S.C. 1002). 

‘‘(ii) REGULATIONS.—Not later than Decem-
ber 31, 2010, the Commission shall issue rules 
or promulgate regulations to provide guide-
lines to determine qualifications for advisors 
that are authorized to provide advice under 
clause (i)(I). 

Beginning on page 863, strike line 22 and 
all that follows through page 864, line 16, and 
insert the following: 

‘‘(2) SPECIAL RULE; DUTY TO PROTECTED CUS-
TOMERS.— 

‘‘(A) DEFINITION OF PROTECTED CUSTOMER.— 
In this paragraph, the term ‘protected cus-
tomer’ means any entity that is— 

‘‘(i) a Federal agency; 
‘‘(ii) a State, State agency, city, county, 

municipality, or other political subdivision 
of a State; 

‘‘(iii) any employee benefit plan, as defined 
in section 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002); 

‘‘(iv) any governmental plan, as defined in 
section 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002); or 

‘‘(v) any endowment that is an organiza-
tion described in section 501(c)(3) of the In-
ternal Revenue Code of 1986. 

‘‘(B) PROHIBITION.— 
‘‘(i) IN GENERAL.—It shall be unlawful for a 

security-based swap dealer that provides ad-
vice regarding, offers to enter into, or enters 
into, a security-based swap with a protected 
customer— 

‘‘(I) to employ any device, scheme, or arti-
fice to defraud any protected customer or 
prospective protected customer; 

‘‘(II) to engage in any transaction, prac-
tice, or course of business that operates as a 
fraud or deceit on any protected customer or 
prospective protected customer; 

‘‘(III) if the security-based swap dealer acts 
as a principal for the account of the secu-
rity-based swap dealer, to knowingly sell any 
security-based swap to, or purchase any se-
curity-based swap from, a protected cus-
tomer, or if the security-based swap dealer 
acts as a broker for a person other than the 
protected customer, to knowingly effect any 
sale or purchase of any security-based swap 
for the account of the protected customer, 
without— 

‘‘(aa) before the completion of the trans-
action, disclosing to the protected customer 
in writing the capacity in which the secu-
rity-based swap dealer is acting; and 

‘‘(bb) obtaining the consent of the pro-
tected customer in writing with respect to 
the transaction; and 

‘‘(IV) to engage in any act, practice, or 
course of business that is fraudulent, decep-
tive, or manipulative. 

‘‘(ii) REGULATIONS.—As soon as practicable 
after the date of enactment of this subpara-
graph, the Commission shall issue rules and 
promulgate regulations to prescribe require-
ments that are reasonably designed to pre-
vent acts, practices, and courses of business 
that are fraudulent, deceptive, or manipula-
tive. 

‘‘(C) REQUIREMENTS.— 
‘‘(i) IN GENERAL.—A security-based swap 

dealer that recommends a security-based 

swap with a protected customer shall comply 
with clauses (ii) and (iii). 

‘‘(ii) REASONABLE GROUNDS.—In recom-
mending to a protected customer the pur-
chase, sale, or exchange of any security- 
based swap, a security-based swap dealer 
shall have reasonable grounds for believing 
that the recommendation is in the best in-
terests of the protected customer. 

‘‘(iii) REASONABLE EFFORTS.—Before the 
execution of a transaction recommended to a 
protected customer under clause (ii), a secu-
rity-based swap dealer shall make reasonable 
efforts to obtain such information as is nec-
essary to determine whether the transaction 
is in the best interests of the protected cus-
tomer, including— 

‘‘(I) information relating to— 
‘‘(aa) the financial status of the protected 

customer; 
‘‘(bb) the tax status of the protected cus-

tomer; and 
‘‘(cc) the stated investment objectives of 

the protected customer; and 
‘‘(II) such other information that— 
‘‘(aa) is used or considered to be reasonable 

by the security-based swap dealer in making 
recommendations to the protected customer; 
and 

‘‘(bb) the Commission may prescribe by 
rule or regulation. 

‘‘(iv) BUSINESS CONDUCT REQUIREMENTS.—A 
security-based swap dealer shall satisfy each 
business conduct requirement described in 
paragraph (3). 

‘‘(D) WRITTEN REPRESENTATIONS.— 
‘‘(i) IN GENERAL.—Before entering into a se-

curity-based swap with a protected cus-
tomer, a security-based swap dealer shall re-
ceive in writing a representation from the 
protected customer confirming that the se-
curity-based swap transaction has been ex-
pressly authorized— 

‘‘(I) by an advisor that is independent of 
the security-based swap dealer; and 

‘‘(II) in the case of an employee benefit 
plan subject to the fiduciary duty require-
ments under the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1001 et 
seq.), by a representative independent of the 
security-based swap dealer that is a fidu-
ciary, as defined in section 3 of that Act (29 
U.S.C. 1002). 

‘‘(ii) REGULATIONS.—Not later than Decem-
ber 31, 2010, the Commission shall issue rules 
or promulgate regulations to provide guide-
lines to determine qualifications for advisors 
that are authorized to provide advice under 
clause (i)(I). 

SA 4050. Mr. CARDIN (for himself, 
Mr. LUGAR, Mr. DURBIN, Mr. SCHUMER, 
Mr. FEINGOLD, Mr. MERKLEY, Mr. JOHN-
SON, and Mr. WHITEHOUSE) submitted 
an amendment intended to be proposed 
to amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,’’ to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 

On page 1187, line 9, strike ‘‘effective.’’ in-
sert the following: ‘‘effective. 

Subtitle K—Resource Extraction Issuers 
SEC. 995. FINDINGS. 

Congress finds the following: 
(1) It is in the interest of the United States 

to promote good governance in the extrac-

tive industries sector. Transparency in rev-
enue payments benefits oil, gas, and mining 
companies, because it improves the business 
climate in which such companies work, in-
creases the reliability of commodity supplies 
upon which businesses and people in the 
United States rely, and promotes greater en-
ergy security. 

(2) Companies in the extractive industries 
sector face unique tax and reputational 
risks, in the form of country-specific taxes 
and regulations. Exposure to these risks is 
heightened by the substantial capital em-
ployed in the extractive industries, and the 
often opaque and unaccountable manage-
ment of natural resource revenues by foreign 
governments, which in turn creates unstable 
and high-cost operating environments for 
multinational companies. The effects of 
these risks are material to investors. 
SEC. 996. DISCLOSURE OF PAYMENTS BY RE-

SOURCE EXTRACTION ISSUERS. 
Section 13 of the Securities Exchange Act 

of 1934 (15 U.S.C. 78m), as amended by this 
Act, is amended by adding at the end the fol-
lowing: 

‘‘(p) DISCLOSURE OF PAYMENTS BY RE-
SOURCE EXTRACTION ISSUERS.— 

‘‘(1) DEFINITIONS.—In this subsection— 
‘‘(A) the term ‘commercial development of 

oil, natural gas, or minerals’ includes explo-
ration, extraction, processing, export, and 
other significant actions relating to oil, nat-
ural gas, or minerals, or the acquisition of a 
license for any such activity, as determined 
by the Commission; 

‘‘(B) the term ‘foreign government’ means 
a foreign government, a department, agency, 
or instrumentality of a foreign government, 
or a company owned by a foreign govern-
ment, as determined by the Commission; 

‘‘(C) the term ‘payment’— 
‘‘(i) means a payment that is— 
‘‘(I) made to further the commercial devel-

opment of oil, natural gas, or minerals; and 
‘‘(II) not de minimis; and 
‘‘(ii) includes taxes, royalties, fees (includ-

ing license fees), production entitlements, 
bonuses, and other material benefits, that 
the Commission, consistent with the guide-
lines of the Extractive Industries Trans-
parency Initiative (to the extent prac-
ticable), determines are part of the com-
monly recognized revenue stream for the 
commercial development of oil, natural gas, 
or minerals; 

‘‘(D) the term ‘resource extraction issuer’ 
means an issuer that— 

‘‘(i) is required to file an annual report 
with the Commission; and 

‘‘(ii) engages in the commercial develop-
ment of oil, natural gas, or minerals; 

‘‘(E) the term ‘interactive data format’ 
means an electronic data format in which 
pieces of information are identified using an 
interactive data standard; and 

‘‘(F) the term ‘interactive data standard’ 
means standardized list of electronic tags 
that mark information included in the an-
nual report of a resource extraction issuer. 

‘‘(2) DISCLOSURE.— 
‘‘(A) INFORMATION REQUIRED.—Not later 

than 270 days after the date of enactment of 
the Restoring American Financial Stability 
Act of 2010, the Commission shall issue final 
rules that require each resource extraction 
issuer to include in an annual report of the 
resource extraction issuer information relat-
ing to any payment made by the resource ex-
traction issuer, a subsidiary of the resource 
extraction issuer, or an entity under the con-
trol of the resource extraction issuer to a 
foreign government or the Federal Govern-
ment for the purpose of the commercial de-
velopment of oil, natural gas, or minerals, 
including— 

‘‘(i) the type and total amount of such pay-
ments made for each project of the resource 
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CONGRESSIONAL RECORD — SENATE S3837 May 17, 2010 
extraction issuer relating to the commercial 
development of oil, natural gas, or minerals; 
and 

‘‘(ii) the type and total amount of such 
payments made to each government. 

‘‘(B) CONSULTATION IN RULEMAKING.—In 
issuing rules under subparagraph (A), the 
Commission may consult with any agency or 
entity that the Commission determines is 
relevant. 

‘‘(C) INTERACTIVE DATA FORMAT.—The rules 
issued under subparagraph (A) shall require 
that the information included in the annual 
report of a resource extraction issuer be sub-
mitted in an interactive data format. 

‘‘(D) INTERACTIVE DATA STANDARD.— 
‘‘(i) IN GENERAL.—The rules issued under 

subparagraph (A) shall establish an inter-
active data standard for the information in-
cluded in the annual report of a resource ex-
traction issuer. 

‘‘(ii) ELECTRONIC TAGS.—The interactive 
data standard shall include electronic tags 
that identify, for any payments made by a 
resource extraction issuer to a foreign gov-
ernment or the Federal Government— 

‘‘(I) the total amounts of the payments, by 
category; 

‘‘(II) the currency used to make the pay-
ments; 

‘‘(III) the financial period in which the 
payments were made; 

‘‘(IV) the business segment of the resource 
extraction issuer that made the payments; 

‘‘(V) the government that received the pay-
ments, and the country in which the govern-
ment is located; 

‘‘(VI) the project of the resource extraction 
issuer to which the payments relate; and 

‘‘(VII) such other information as the Com-
mission may determine is necessary or ap-
propriate in the public interest or for the 
protection of investors. 

‘‘(E) INTERNATIONAL TRANSPARENCY EF-
FORTS.—To the extent practicable, the rules 
issued under subparagraph (A) shall support 
the commitment of the Federal Government 
to international transparency promotion ef-
forts relating to the commercial develop-
ment of oil, natural gas, or minerals. 

‘‘(F) EFFECTIVE DATE.—With respect to 
each resource extraction issuer, the final 
rules issued under subparagraph (A) shall 
take effect on the date on which the resource 
extraction issuer is required to submit an 
annual report relating to the fiscal year of 
the resource extraction issuer that ends not 
earlier than 1 year after the date on which 
the Commission issues final rules under sub-
paragraph (A). 

‘‘(3) PUBLIC AVAILABILITY OF INFORMA-
TION.— 

‘‘(A) IN GENERAL.—To the extent prac-
ticable, the Commission shall make avail-
able online, to the public, a compilation of 
the information required to be submitted 
under the rules issued under paragraph 
(2)(A). 

‘‘(B) OTHER INFORMATION.—Nothing in this 
paragraph shall require the Commission to 
make available online information other 
than the information required to be sub-
mitted under the rules issued under para-
graph (2)(A). 

‘‘(4) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
the Commission such sums as may be nec-
essary to carry out this subsection.’’. 

SA 4051. Mr. GREGG submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-

cial system, to end ‘‘too big to fail’’, to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 

On page 18, between lines 17 and 18, insert 
the following: 
SEC. 5. PROHIBITION ON THE USE OF FEDERAL 

FUNDS TO PAY STATE OBLIGATIONS. 
(a) IN GENERAL.—Notwithstanding any 

other provision of law, no Federal funds may 
be used to purchase or guarantee obligations 
of, issue lines of credit to or provide direct or 
indirect grants-and-aid to, any State govern-
ment, municipal government, local govern-
ment, or county government which has de-
faulted on its obligations, is at risk of de-
faulting, or is likely to default, absent such 
assistance from the United States Govern-
ment. 

(b) LIMIT ON USE OF BORROWED FUNDS.— 
The Secretary shall not, directly or indi-
rectly, use general fund revenues or funds 
borrowed pursuant to title 31, United States 
Code, to purchase or guarantee any asset or 
obligation of any State government, munic-
ipal government, local government, or coun-
ty government or to otherwise assist such 
governments, in any instance in which the 
State government, municipal government, or 
county government has defaulted on its obli-
gations, is at risk of defaulting, or is likely 
to default, absent such assistance from the 
United States Government. 

(c) LIMIT ON FEDERAL RESERVE FUNDS.— 
The Board of Governors shall not, directly or 
indirectly, lend against, purchase, or guar-
antee any asset or obligation of any State 
government, municipal government, local 
government, or county government or to 
otherwise assist such governments, in any 
instance in which the State government, mu-
nicipal government, local government, or 
county government has defaulted on its obli-
gations, is at risk of defaulting, or is likely 
to default, absent such assistance from the 
United States Government. Notwithstanding 
any other provision of law, no Federal funds 
may be used to pay the obligations of any 
State, or to issue a line of credit to any 
State. 

SA 4052. Mr. CORKER submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 

On page 1056, line 17, strike the second pe-
riod and insert the following: ‘‘. 
SEC. 946. REPRESENTATIONS AND WARRANTIES 

FOR POOL ASSETS. 
(a) REPRESENTATIONS AND WARRANTIES.— 
(1) DEFINITIONS.—In this subsection— 
(A) the terms ‘‘asset-backed security’’, 

‘‘servicer’’, and ‘‘sponsor’’ have the meanings 
given those terms under Regulation AB; and 

(B) the term ‘‘Regulation AB’’ means sub-
part 229.1100 of title 17, Code of Federal Reg-
ulations, or any successor thereto. 

(2) RULES REQUIRED.— 
(A) COMPLIANCE.—Not later than 270 days 

after the date of enactment of this Act, the 

Commission shall issue rules, as the Com-
mission determines is necessary and appro-
priate consistent with the protection of in-
vestors, that require any issuance of an 
asset-backed security to comply with para-
graph (3). 

(B) DEFINITION.—The Commission shall, by 
rule, define the term ‘‘pool assets’’ for pur-
poses of this subsection. 

(3) PERIODIC INDEPENDENT EVALUATION.— 
The pooling and servicing agreement for an 
asset-backed security shall contain provi-
sions requiring the sponsor of the asset- 
backed security to furnish to the trustee of 
the asset-backed security, on a quarterly 
basis, a certificate or opinion from an inde-
pendent evaluator that— 

(A) identifies any pool assets that in the 
prior quarter, the trustee notified, or had the 
right to notify, the obligor that it had an ob-
ligation to repurchase or substitute under 
the terms of the pooling and servicing agree-
ment because of a breach or violation of a 
representation or warranty; and 

(B) includes facts supporting a finding as 
to whether any representation or warranty 
made with respect to any pool asset has been 
breached or violated. 

(4) INDEPENDENT EVALUATOR.—For purposes 
of paragraph (3), an independent evaluator 
shall— 

(A) be subject to removal upon the vote of 
25 percent of the holders of outstanding 
shares of the asset-backed security; and 

(B) have access to the pool asset records 
and related documents of any party to the 
pooling and servicing agreement and any 
person performing work on behalf of any 
party to the pooling and servicing agree-
ment. 

(5) EXEMPTIONS.—The Commission may, by 
rule, exempt a class of asset-backed securi-
ties from the rules issued under this sub-
section, if the Commission determines that 
the application of such rules to the class of 
asset-backed securities would cause undue 
disruption to a segment of the market af-
fected by the class of asset-backed securi-
ties. 

(b) DIRECT REVIEW.—An investor or group 
of investors that holds not less than 20 per-
cent of the outstanding securities of an 
asset-backed security (including an asset- 
backed security that is not subject to the re-
quirements under subpart 229.1100 of title 17, 
Code of Federal Regulations) that is issued 
or outstanding on or before the date of en-
actment of this Act shall have access to all 
loan documents and related documents of 
any servicer of the asset-backed security (in-
cluding servicing records), unless otherwise 
prohibited in a contract with respect to the 
asset-backed security. 

(c) ENFORCEMENT.—The Commission may 
enforce the rules issued under this section in 
the same manner as the Commission en-
forces rules issued under the Securities Act 
of 1933 (15 U.S.C. 77a et seq.) and the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a et 
seq.). 

SA 4053. Ms. STABENOW (for herself 
and Mr. BROWN of Ohio) submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 
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On page 540, line 16, strike ‘‘purchase’’ and 

insert ‘‘purchase or lease’’. 
On page 580, line 20, insert ‘‘and involved in 

hedging activities related to’’ after ‘‘engaged 
in’’. 

On page 580, line 21, strike ‘‘purchase’’ and 
insert ‘‘purchase or lease’’. 

On page 580, line 23, strike ‘‘user’’ and in-
sert ‘‘user (including any subsidiary of the 
commercial end user)’’. 

On page 580, lines 24 and 25, strike ‘‘only if 
the affiliate’’ and insert ‘‘as can affiliates’’. 

On page 581, line 1, strike ‘‘uses’’ and insert 
‘‘using’’. 

On page 582, between lines 6 and 7, insert 
the following: 

‘‘(iii) TRANSITION RULE.—An affiliate or a 
wholly owned entity of a commercial end 
user that is predominantly engaged in pro-
viding financing for the purchase or lease of 
merchandise or manufactured goods of the 
commercial end user affiliate (including any 
subsidiary of the commercial end user) shall 
be exempt from the margin requirement de-
scribed in section 4s(e) and the clearing re-
quirement described in paragraph (1) with re-
gard to swaps entered into to mitigate the 
risk of the financing activities for not less 
than a 3-year period beginning on the date of 
enactment of this clause. 

‘‘(iv) AUTHORITY OF COMMISSION.—On or 
prior to the date on which the 3-year period 
described in clause (iii) ends, the Commis-
sion may extend the exemption described in 
that clause for an additional 1-year period if 
the Commission— 

‘‘(I) determines the extension to be in the 
public interest; and 

‘‘(II) publishes in the Federal Register the 
order granting the extension (including the 
reasons for the extension). 

SA 4054. Mr. CORKER submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 

On page 1052, line 3, strike ‘‘SEC. 942.’’ and 
insert the following: 
SEC. 942. RESIDENTIAL MORTGAGE UNDER-

WRITING STANDARDS. 
(a) STANDARDS ESTABLISHED.—Notwith-

standing any other provision of this Act or 
any other provision of Federal, State, or 
local law, the Federal banking agencies, in 
consultation with the Federal Housing Fi-
nance Agency and the Department of Hous-
ing and Urban Development, shall jointly es-
tablish specific minimum standards for 
mortgage underwriting, including— 

(1) a requirement that the mortgagee 
verify and document the income and assets 
relied upon to qualify the mortgagor on the 
residential mortgage, including the previous 
employment and credit history of the mort-
gagor; 

(2) a down payment requirement that— 
(A) is equal to not less than 5 percent of 

the purchase price of the property securing 
the residential mortgage; and 

(B) in the case of a first lien residential 
mortgage loan with an initial loan to value 
ratio that is more than 80 percent and not 
more than 95 percent, includes a requirement 
for credit enhancements, as defined by the 
Federal banking agencies, until the loan to 

value ratio of the residential mortgage loan 
amortizes to a value that is less than 80 per-
cent of the purchase price; 

(3) a method for determining the ability of 
the mortgagor to repay the residential mort-
gage that is based on factors including— 

(A) all terms of the residential mortgage, 
including principal payments that fully am-
ortize the balance of the residential mort-
gage over the term of the residential mort-
gage; and 

(B) the debt to income ratio of the mort-
gagor; and 

(4) any other specific standards the Federal 
banking agencies jointly determine are ap-
propriate to ensure prudent underwriting of 
residential mortgages. 

(b) UPDATES TO STANDARDS.—The Federal 
banking agencies, in consultation with the 
Federal Housing Finance Agency and the De-
partment of Housing and Urban Develop-
ment— 

(1) shall review the standards established 
under this section not less frequently than 
every 5 years; and 

(2) based on the review under paragraph (1), 
may revise the standards established under 
this section, as the Federal banking agen-
cies, in consultation with the Federal Hous-
ing Finance Agency and the Department of 
Housing and Urban Development, determine 
to be necessary. 

(c) COMPLIANCE.—It shall be a violation of 
Federal law— 

(1) for any mortgage loan originator to fail 
to comply with the minimum standards for 
mortgage underwriting established under 
subsection (a) in originating a residential 
mortgage loan; 

(2) for any company to maintain an exten-
sion of credit on a revolving basis to any per-
son to fund a residential mortgage loan, un-
less the company reasonably determines that 
the residential mortgage loan funded by such 
credit was subject to underwriting standards 
no less stringent than the minimum stand-
ards for mortgage underwriting established 
under subsection (a); or 

(3) for any company to purchase, fund by 
assignment, or guarantee a residential mort-
gage loan, unless the company reasonably 
determines that the residential mortgage 
loan was subject to underwriting standards 
no less stringent than the minimum stand-
ards for mortgage underwriting established 
under subsection (a). 

(d) IMPLEMENTATION.— 
(1) REGULATIONS REQUIRED.—The Federal 

banking agencies, in consultation with the 
Federal Housing Finance Agency, shall issue 
regulations to implement subsections (a) and 
(c), which shall take effect not later than 270 
days after the date of enactment of this Act. 

(2) REPORT REQUIRED.—If the Federal bank-
ing agencies have not issued final regula-
tions under subsections (a) and (c) before the 
date that is 270 days after the date of enact-
ment of this Act, the Federal banking agen-
cies shall jointly submit to the Committee 
on Banking, Housing, and Urban Affairs of 
the Senate and the Committee on Financial 
Services of the House of Representatives a 
report that— 

(A) explains why final regulations have not 
been issued under subsections (a) and (c); and 

(B) provides a timeline for the issuance of 
final regulations under subsections (a) and 
(c). 

(e) ENFORCEMENT.—Compliance with the 
rules issued under this section shall be en-
forced by— 

(1) the primary financial regulatory agency 
of an entity, with respect to an entity sub-
ject to the jurisdiction of a primary finan-
cial regulatory agency, in accordance with 
the statutes governing the jurisdiction of the 
primary financial regulatory agency over the 
entity and as if the action of the primary fi-

nancial regulatory agency were taken under 
such statutes; and 

(2) the Bureau, with respect to a company 
that is not subject to the jurisdiction of a 
primary financial regulatory agency. 

(f) EXEMPTIONS FOR CERTAIN NONPROFIT 
MORTGAGE LOAN ORIGINATORS.— 

(1) IN GENERAL.—Not later than 180 days 
after the date of enactment of this Act, the 
Federal banking agencies, in consultation 
with the Secretary of Housing and Urban De-
velopment and the Secretary of the Treas-
ury, may jointly issue rules to exempt from 
the requirements under subsection (a)(2), 
mortgage loan originators that— 

(A) are exempt from taxation under section 
501(c)(3) of the Internal Revenue Code of 1986; 
and 

(B) were in existence on January 1, 2009. 
(2) DETERMINING FACTORS.—The Federal 

banking agencies shall ensure that— 
(A) the lending activities of a mortgage 

loan originator that receives an exemption 
under this subsection do not threaten the 
safety and soundness of the banking system 
of the United States; and 

(B) a mortgage loan originator that re-
ceives an exemption under this subsection— 

(i) is not compensated based on the number 
or value of residential mortgage loan appli-
cations accepted, offered, or negotiated by 
the mortgage loan originator; 

(ii) does not offer residential mortgage 
loans that have an interest rate greater than 
zero percent; 

(iii) does not gain a monetary profit from 
any residential mortgage product or service 
provided; 

(iv) has the primary purpose of serving low 
income housing needs; 

(v) has not been specifically prohibited, by 
statute, from receiving Federal funding; and 

(vi) meets any other requirements that the 
Federal banking agencies jointly determine 
are appropriate for ensuring that a mortgage 
loan originator that receives an exemption 
under this subsection does not threaten the 
safety and soundness of the banking system 
of the United States. 

(3) REPORTS REQUIRED.—Before the 
issuance of final rules under subsection (a), 
and annually thereafter, the Federal banking 
agencies shall jointly submit to the Com-
mittee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Fi-
nancial Services of the House of Representa-
tives a report that— 

(A) identifies the mortgage loan origina-
tors that receive an exemption under this 
subsection; and 

(B) for each mortgage loan originator iden-
tified under subparagraph (A), the rationale 
for providing an exemption. 

(4) UPDATES TO EXEMPTIONS.—The Federal 
banking agencies, in consultation with the 
Secretary of Housing and Urban Develop-
ment and the Secretary of the Treasury— 

(A) shall review the exemptions estab-
lished under this subsection not less fre-
quently than every 2 years; and 

(B) based on the review under subpara-
graph (A), may revise the standards estab-
lished under this subsection, as the Federal 
banking agencies, in consultation with the 
Secretary of Housing and Urban Develop-
ment and the Secretary of the Treasury, de-
termine to be necessary. 

(g) RULES OF CONSTRUCTION.—Nothing in 
this section may be construed to permit— 

(1) the Federal National Mortgage Associa-
tion or the Federal Home Loan Mortgage 
Corporation to make or guarantee a residen-
tial mortgage loan that does not meet the 
minimum underwriting standards estab-
lished under this section; or 

(2) the Federal banking agencies to issue 
an exemption under subsection (f) that is not 
on a case-by-case basis. 
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CONGRESSIONAL RECORD — SENATE S3839 May 17, 2010 
(h) DEFINITIONS.—In this section, the fol-

lowing definitions shall apply: 
(1) COMPANY.—The term ‘‘company’’— 
(A) has the same meaning as in section 2(b) 

of the Bank Holding Company Act of 1956 (12 
U.S.C. 1841(b)); and 

(B) includes a sole proprietorship. 
(2) MORTGAGE LOAN ORIGINATOR.—The term 

‘‘mortgage loan originator’’ means any com-
pany that takes residential mortgage loan 
applications and offers or negotiates terms 
of residential mortgage loans. 

(3) RESIDENTIAL MORTGAGE LOAN.—The 
term ‘‘residential mortgage loan’’— 

(A) means any extension of credit pri-
marily for personal, family, or household use 
that is secured by a mortgage, deed of trust, 
or other equivalent security interest in a 
dwelling or residential real estate upon 
which is constructed or intended to be con-
structed a dwelling; and 

(B) does not include a mortgage loan for 
which mortgage insurance is provided by the 
Department of Veterans Affairs or the Rural 
Housing Administration. 

(4) EXTENSION OF CREDIT; DWELLING.—The 
terms ‘‘extension of credit’’ and ‘‘dwelling’’ 
shall have the same meaning as in section 
103 of the Truth in Lending Act (15 U.S.C. 
1602). 
SEC. 943. STUDY ON FEDERAL HOUSING ADMINIS-

TRATION UNDERWRITING STAND-
ARDS. 

(a) STUDY.— 
(1) IN GENERAL.—The Comptroller General 

of the United States shall conduct a study 
evaluating whether the underwriting criteria 
used by the Federal Housing Administration 
are sufficient to ensure the solvency of the 
Mutual Mortgage Insurance Fund of the Fed-
eral Housing Administration and the safety 
and soundness of the banking system of the 
United States. 

(2) ISSUES TO BE STUDIED.—In conducting 
the study under paragraph (1), the Comp-
troller General shall evaluate— 

(A) down payment requirements for Fed-
eral Housing Administration borrowers; 

(B) default rates of mortgages insured by 
the Federal Housing Administration; 

(C) characteristics of Federal Housing Ad-
ministration borrowers who are most likely 
to default; 

(D) taxpayer exposure to losses incurred by 
the Federal Housing Administration; 

(E) the impact of the market share of the 
Federal Housing Administration on efforts 
to sustain a viable private mortgage market; 
and 

(F) any other factors that Comptroller 
General determines are appropriate. 

(b) REPORT.—Not later than 6 months after 
the date of enactment of this Act, the Comp-
troller General shall submit to Congress a 
report on the study conducted under sub-
section (a) that includes recommendations 
for statutory improvements to be made to 
the underwriting criteria used by the Fed-
eral Housing Administration, to ensure the 
solvency of the Mutual Mortgage Insurance 
Fund of the Federal Housing Administration 
and the safety and soundness of the banking 
system of the United States. 
SEC. 944. 

SA 4055. Mrs. HUTCHISON (for her-
self, Mrs. HAGAN, and Mr. CORNYN) sub-
mitted an amendment intended to be 
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DODD (for 
himself and Mrs. LINCOLN)) to the bill 
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in 
the financial system, to end ‘‘too big to 
fail’’, to protect the American taxpayer 

by ending bailouts, to protect con-
sumers from abusive financial services 
practices, and for other purposes; 
which was ordered to lie on the table; 
as follows: 

On page 485, line 14, strike ‘‘and’’ and all 
that follows through line 25 and insert the 
following: 

(B) subject to such restrictions as the Fed-
eral banking agencies may determine, does 
not include purchasing or selling, or other-
wise acquiring or disposing of, stocks, bonds, 
options, commodities, derivatives, or other 
financial instruments on behalf of a cus-
tomer, as part of market making activities, 
or otherwise in connection with or in facili-
tation of customer relationships, including 
risk-mitigating hedging activities related to 
such a purchase, sale, acquisition, or dis-
posal; and 

(C) does not include the investments of a 
regulated insurance company, or a regulated 
insurance affiliate or regulated insurance 
subsidiary thereof, if— 

(i) such investments are in compliance 
with, and subject to, the insurance company 
investment laws, regulations, and written 
guidance of the State or jurisdiction in 
which each such insurance company is domi-
ciled; and 

(ii) the Federal banking agencies, after 
consultation with the Council and the rel-
evant insurance commissioners of the States 
and territories of the United States, have 
not jointly determined, after notice and 
comment, that a law, a regulation, or writ-
ten guidance described in clause (i) is insuffi-
cient to accomplish the purposes of this sec-
tion; and 

SA 4056. Mr. BOND (for himself, Mr. 
DODD, Mr. WARNER, Mr. BROWN of Mas-
sachusetts, Ms. CANTWELL, Mr. BEGICH, 
Mrs. MURRAY, Mr. CORKER, Mr. TESTER, 
Mr. BROWNBACK, Mr. BAUCUS, and Mr. 
REID) submitted an amendment in-
tended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. 
DODD (for himself and Mrs. LINCOLN)) 
to the bill S. 3217, to promote the fi-
nancial stability of the United States 
by improving accountability and trans-
parency in the financial system, to end 
‘‘too big to fail’’, to protect the Amer-
ican taxpayer by ending bailouts, to 
protect consumers from abusive finan-
cial services practices, and for other 
purposes; as follows: 

On page 387, strike line 13 and all that fol-
lows through page 388, line 3, and insert the 
following: 
SEC. 412. ADJUSTING THE ACCREDITED INVES-

TOR STANDARD. 
(a) IN GENERAL.—The Commission shall ad-

just any net worth standard for an accred-
ited investor, as set forth in the rules of the 
Commission under the Securities Act of 1933, 
so that the individual net worth of any nat-
ural person, or joint net worth with the 
spouse of that person, at the time of pur-
chase, is more than $1,000,000 (as such 
amount is adjusted periodically by rule of 
the Commission), excluding the value of the 
primary residence of such natural person, ex-
cept that during the 4-year period that be-
gins on the date of enactment of this Act, 
any net worth standard shall be $1,000,000, 
excluding the value of the primary residence 
of such natural person. 

(b) REVIEW AND ADJUSTMENT.— 
(1) INITIAL REVIEW AND ADJUSTMENT.— 
(A) INITIAL REVIEW.—The Commission may 

undertake a review of the definition of the 
term ‘‘accredited investor’’, as such term ap-
plies to natural persons, to determine wheth-

er the requirements of the definition, exclud-
ing the requirement relating to the net 
worth standard described in subsection (a), 
should be adjusted or modified for the pro-
tection of investors, in the public interest, 
and in light of the economy. 

(B) ADJUSTMENT OR MODIFICATION.—Upon 
completion of a review under subparagraph 
(A), the Commission may, by notice and 
comment rulemaking, make such adjust-
ments to the definition of the term ‘‘accred-
ited investor’’, excluding adjusting or modi-
fying the requirement relating to the net 
worth standard described in subsection (a), 
as such term applies to natural persons, as 
the Commission may deem appropriate for 
the protection of investors, in the public in-
terest, and in light of the economy. 

(2) SUBSEQUENT REVIEWS AND ADJUST-
MENT.— 

(A) SUBSEQUENT REVIEWS.—Not earlier than 
4 years after the date of enactment of this 
Act, and not less frequently than once every 
4 years thereafter, the Commission shall un-
dertake a review of the definition, in its en-
tirety, of the term ‘‘accredited investor’’, as 
defined in section 230.215 of title 17, Code of 
Federal Regulations, or any successor there-
to, as such term applies to natural persons, 
to determine whether the requirements of 
the definition should be adjusted or modified 
for the protection of investors, in the public 
interest, and in light of the economy. 

(B) ADJUSTMENT OR MODIFICATION.—Upon 
completion of a review under subparagraph 
(A), the Commission may, by notice and 
comment rulemaking, make such adjust-
ments to the definition of the term ‘‘accred-
ited investor’’, as defined in section 230.215 of 
title 17, Code of Federal Regulations, or any 
successor thereto, as such term applies to 
natural persons, as the Commission may 
deem appropriate for the protection of inves-
tors, in the public interest, and in light of 
the economy. 

On page 388, line 14, strike ‘‘1 year’’ and in-
sert ‘‘3 years’’. 

On page 998, strike line 12 and all that fol-
lows through page 1001, line 25, and insert 
the following: 
SEC. 926. DISQUALIFYING FELONS AND OTHER 

‘‘BAD ACTORS’’ FROM REGULATION D 
OFFERINGS. 

Not later than 1 year after the date of en-
actment of this Act, the Commission shall 
issue rules for the disqualification of offer-
ings and sales of securities made under sec-
tion 230.506 of title 17, Code of Federal Regu-
lations, that— 

(1) are substantially similar to the provi-
sions of section 230.262 of title 17, Code of 
Federal Regulations, or any successor there-
to; and 

(2) disqualify any offering or sale of securi-
ties by a person that— 

(A) is subject to a final order of a State se-
curities commission (or an agency or officer 
of a State performing like functions), a 
State authority that supervises or examines 
banks, savings associations, or credit unions, 
a State insurance commission (or an agency 
or officer of a State performing like func-
tions), an appropriate Federal banking agen-
cy, or the National Credit Union Administra-
tion, that— 

(i) bars the person from— 
(I) association with an entity regulated by 

such commission, authority, agency, or offi-
cer; 

(II) engaging in the business of securities, 
insurance, or banking; or 

(III) engaging in savings association or 
credit union activities; or 

(ii) constitutes a final order based on a vio-
lation of any law or regulation that pro-
hibits fraudulent, manipulative, or deceptive 
conduct within the 10-year period ending on 
the date of the filing of the offer or sale; or 
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(B) has been convicted of any felony or 

misdemeanor in connection with the pur-
chase or sale of any security or involving the 
making of any false filing with the Commis-
sion. 

SA 4057. Mr. ENZI (for himself and 
Mr. CORKER) submitted an amendment 
intended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. 
DODD (for himself and Mrs. LINCOLN)) 
to the bill S. 3217, to promote the fi-
nancial stability of the United States 
by improving accountability and trans-
parency in the financial system, to end 
‘‘too big to fail,’’ to protect the Amer-
ican taxpayer by ending bailouts, to 
protect consumers from abusive finan-
cial services practices, and for other 
purposes; which was ordered to lie on 
the table; as follows: 

On page 956, strike line 10 and all that fol-
lows through page 957, line 11, and insert the 
following: 
SEC. 978. FUNDING FOR GOVERNMENTAL AC-

COUNTING STANDARDS BOARD. 
(a) AMENDMENT TO SECURITIES ACT OF 

1933.—Section 19 of the Securities Act of 1933 
(15 U.S.C. 77s), as amended by section 912, is 
further amended by adding at the end the 
following: 

‘‘(g)(1) The Commission may, subject to 
the limitations imposed by section 15B of the 
Securities Exchange Act (15 U.S.C. 78o–4) re-
quire a national securities association reg-
istered under the Securities Exchange Act of 
1934 to establish— 

‘‘(A) a reasonable annual accounting sup-
port fee to adequately fund the annual budg-
et of the Governmental Accounting Stand-
ards Board (hereafter referred to in this sub-
section as the ‘GASB’); and 

‘‘(B) rules and procedures, in consultation 
with the principal organizations rep-
resenting State governors, legislators, local 
elected officials, and State and local finance 
officers, to provide for the equitable alloca-
tion, assessment, and collection of the ac-
counting support fee established under sub-
paragraph (A) from the members of the asso-
ciation, and the remittance of all such ac-
counting support fees to the Financial Ac-
counting Foundation. 

‘‘(2) ANNUAL BUDGET.—For purpose of this 
subsection, the annual budget of the GASB is 
the annual budget reviewed and approved ac-
cording to the FAF’s internal procedures. 

‘‘(3) USE OF FUNDS.—Any funds collected 
under this subsection shall be used to sup-
port the efforts of the GASB to establish 
standards of financial accounting and report-
ing recognized as generally accepted ac-
counting principles applicable to State and 
local governments of the United States. 

‘‘(4) LIMITATION ON FEE.—The annual ac-
counting support fees collected under this 
subsection for a fiscal year shall not exceed 
the recoverable annual budgeted expenses of 
the GASB (which may include operating ex-
penses, capital, and accrued items). 

‘‘(5) RULES OF CONSTRUCTION.— 
‘‘(A) FEES NOT PUBLIC MONIES.—Accounting 

support fees collected pursuant to this sub-
section and other receipts of the GASB shall 
not be considered public monies of the 
United States. 

‘‘(B) LIMITATION ON AUTHORITY OF THE COM-
MISSION.—Nothing in this subsection shall be 
construed to— 

‘‘(i) provide the Commission or any na-
tional securities association direct or indi-
rect oversight of GASB’s budget or technical 
agenda; or 

‘‘(ii) affect the GASB’s setting of generally 
accepted accounting principles. 

‘‘(C) NONINTERFERENCE WITH STATES.— 
Nothing in this subsection shall be construed 

to impair or limit the authority of a State or 
local government to establish accounting 
and financial reporting standards.’’. 

(b) STUDY OF FUNDING FOR GOVERNMENTAL 
ACCOUNTING STANDARDS BOARD.— 

(1) STUDY.—The Comptroller General of the 
United States shall conduct a study that 
evaluates— 

(A) the role and importance of the Govern-
mental Accounting Standards Board in the 
municipal securities markets; 

(B) the manner and the level at which the 
Governmental Accounting Standards Board 
has been funded; 

(2) CONSULTATION.—In conducting the 
study required under paragraph (1), the 
Comptroller General shall consult with the 
principal organizations representing State 
governors, legislators, and local elected offi-
cials and State and local finance officers. 

(3) REPORT.—Not later than 180 days after 
the date of enactment of this Act, the Comp-
troller General shall submit to the Com-
mittee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Fi-
nancial Services of the House of Representa-
tives a report on the study required under 
paragraph (1). 

SA 4058. Mr. SHELBY submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,’’ to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 

On page 1223, line 5, strike ‘‘and’’ and all 
that follows through line 7, and insert the 
following: 

(8) an Office of Management and Budget 
(hereafter in this section referred to as 
‘‘OMB’’) analysis of the economic impact of 
all rules and orders adopted by the Bureau, 
as well as other initiatives conducted by the 
Bureau, during the preceding year, which 
shall include— 

(A) the total costs of such rules, orders, 
and initiatives; 

(B) the annual impact on employment, 
both nationally and by State; 

(C) the estimated time for covered persons 
to comply with such rules, orders, and initia-
tives, both on average and by size of business 
covered; and 

(D) the number of persons affected by each 
such rule, order, and initiative; 

(9) an OMB analysis of the economic im-
pact of all statutes, rules, regulations, and 
orders related to this Act, which shall in-
clude— 

(A) a statement of the need for the pro-
posed action and an analysis of whether 
there exists a market failure; 

(B) an examination of alternative ap-
proaches, including a baseline case of not 
taking the regulatory action; 

(C) a statement of the plausible scenarios 
for which the proposed action could lead to a 
Government failure; 

(D) the total costs of all such rules and or-
ders; 

(E) the annual impact on employment na-
tionally, by State, and by industry; 

(F) the estimated time for covered persons 
to comply with all such rules, orders, and 
initiatives both on average and by size of 
business covered; 

(G) the number of persons affected by each 
such rule, order, and initiative; 

(H) an analysis of estimated effects on 
market efficiency and market competition, 
including a Regulatory Flexibility Act (5 
U.S.C. chapter 6) analysis to assess the im-
pact on small business and other small enti-
ties; 

(I) an analysis of estimated effects on 
United States economic growth, United 
States economic competitiveness, and inter-
national trade; 

(J) a Paperwork Reduction Act (44 U.S.C. 
chapter 35) analysis; 

(K) a report of the precision of estimates 
and a statement of the key assumptions; 

(L) a sensitivity analysis, based on plau-
sible alternative assumptions for data, meth-
odologies, and assumed levels of compliance 
and enforcement; 

(M) any other economic analysis of regu-
latory actions required by Executive Order 
by the President of the United States; 

(10) the annual compensation received by 
employees of the Bureau, including the total, 
the average, and the number of employees 
receiving salaries in excess of $100,000 and 
$200,000 and such calculation of compensa-
tion shall include the value of all non-salary 
compensation (including flex-time, vacation 
time, retirement benefits, and collective bar-
gaining benefits); 

(11) a copy of any collective bargaining 
agreements, or amendments to such agree-
ments, entered into between the Bureau and 
its union during the preceding year; 

(12) an analysis of the effectiveness of the 
Bureau, including evidence on whether each 
rule and regulation it has adopted during the 
preceding 10 years have produced a reduction 
in consumer complaints; 

(13) a copy of any agreements with State 
attorneys, State regulators, private attor-
neys, or any other person or entity relating 
to the enforcement of consumer financial 
protection laws; and 

(14) an analysis of the efforts of the Bureau 
to fulfill the fair lending mission of the Bu-
reau. 

(d) ANNUAL REVIEW OF RULES AND REGULA-
TIONS.— 

(1) IN GENERAL.—OMB shall review, on a 
rolling-basis each statute, rule, regulation, 
and order related to this Act, to determine 
whether such statute, rule, regulation, order 
has achieved its intended result and whether 
such statute, rule, regulation, or order 
should be modified or repealed based on 
changes in the marketplace. Each such stat-
ute, rule, regulation, and order shall be re-
viewed not less frequently than once every 8 
years. 

(2) REPORT.—In connection with the review 
required under paragraph (1), OMB shall an-
nually produce a report discussing its find-
ings, including— 

(A) providing evidence on whether each 
statute, rule, regulation, or order under re-
view should be retained, modified, or re-
pealed; 

(B) a discussion of the original intent of 
each statute, rule, regulation, and order; 

(C) an analysis of whether each such stat-
ute, rule, regulation, and order achieved its 
intended results; and 

(D) a cost benefit analysis of such statute, 
rule, regulation, and order that estimates 
the actual costs imposed on the private sec-
tor, compared to the actual benefits to the 
private sector attained, which cost benefit 
analysis shall include the costs of complying 
with such statute, rule, regulation, and 
order, the impact on innovation, and actual 
litigation costs incurred by private and gov-
ernmental parties in litigating such statute 
and regulation. 

(3) NOTICE TO BUREAU.—If OMB determines 
under paragraph (2) that any regulation has 
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not yielded a positive cost-benefit result, the 
Bureau shall be promptly repealed such regu-
lation or modify such regulation so that it is 
estimated to produce a positive cost-benefit 
result. 

(4) NOTICE TO CONGRESS.—If OMB deter-
mines under paragraph (2) that any statute 
has not yielded a positive cost-benefit result, 
OMB shall notify Congress and provide a rec-
ommendation on whether the statute should 
be repealed or modified to produce a positive 
cost-benefit result. 

SA 4059. Mr. REID (for Mrs. LINCOLN 
(for herself, Mr. CHAMBLISS, Mr. COCH-
RAN, and Mr. BROWN of Ohio)) sub-
mitted an amendment intended to be 
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DODD (for 
himself and Mrs. LINCOLN)) to the bill 
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in 
the financial system, to end ‘‘too big to 
fail’’, to protect the American taxpayer 
by ending bailouts, to protect con-
sumers from abusive financial services 
practices, and for other purposes; 
which was ordered to lie on the table; 
as follows: 

On page 565, between lines 2 and 3, insert 
the following: 

(e) PRESERVATION OF OTHER REGULATORY 
AUTHORITY.—Section 2(a)(1)(C) of the Com-
modity Exchange Act (7 U.S.C. 2(a)(1)(C)) (as 
amended by section 717(a)) is amended by 
adding at the end the following: 

‘‘(vi) No provision of this Act shall be con-
strued— 

‘‘(I) to supersede or limit the authority of 
the Federal Energy Regulatory Commission 
under the Federal Power Act (16 U.S.C. 791a 
et seq.) or the Natural Gas Act (15 U.S.C. 717 
et seq.); 

‘‘(II) to restrict the Federal Energy Regu-
latory Commission from carrying out the du-
ties and responsibilities of the Federal En-
ergy Regulatory Commission under the Acts 
described in subclause (I); 

‘‘(III) to affect the authority of the Federal 
Energy Regulatory Commission to approve, 
deny, or otherwise permit any rate or charge 
made, demanded, or received by any public 
utility or natural gas company for the trans-
portation or sale of electric energy or nat-
ural gas subject to the jurisdiction of the 
Federal Energy Regulatory Commission; or 

‘‘(IV) to supersede or limit the authority of 
a State regulatory commission that has ju-
risdiction to regulate rates and charges for 
the transmission or sale of electric energy 
within the State, or restrict that State regu-
latory commission from carrying out the du-
ties and responsibilities of the State regu-
latory commission pursuant to the jurisdic-
tion of the State regulatory commission to 
regulate rates and charges for the trans-
mission or sale of electric energy. 

‘‘(vii) Nothing in clause (vi) shall affect the 
Commission’s exclusive jurisdiction under 
subparagraph (A) with respect to the trad-
ing, execution, or clearing of any agreement, 
contract, or transaction on or subject to the 
rules of a registered entity, including a des-
ignated contract market, derivatives clear-
ing organization, or swap execution facil-
ity.’’. 

(f) PUBLIC INTEREST WAIVER.—Section 4(c) 
of the Commodity Exchange Act (7 U.S.C. 
6(c)) (as amended by section 721(d)) is amend-
ed by adding at the end the following: 

‘‘(6) If the Commission determines that the 
exemption would be consistent with the pub-
lic interest and the purposes of this Act, the 
Commission shall, in accordance with para-

graphs (1) and (2), exempt from the require-
ments of this Act an agreement, contract, or 
transaction that is entered into— 

‘‘(A) pursuant to a tariff or rate schedule 
approved or permitted to take effect by the 
Federal Energy Regulatory Commission; 

‘‘(B) pursuant to a tariff or rate schedule 
establishing rates or charges for, or proto-
cols governing, the sale of electric energy 
approved or permitted to take effect by the 
regulatory body of the State or municipality 
having jurisdiction to regulate rates and 
charges for the sale of electric energy within 
the State or municipality; or 

‘‘(C) between entities described in section 
201(f) of the Federal Power Act (16 U.S.C. 
824(f)). 

‘‘(7)(A) Any person may apply to the Com-
mission for an exemption from the require-
ments of this Act with respect to an agree-
ment, contract, or transaction described in 
paragraph (6). 

‘‘(B) Not later than 1 business day after the 
date of receipt of an application described in 
subparagraph (A), the Commission shall no-
tify, and provide a copy of the application 
to— 

‘‘(i) the Federal Energy Regulatory Com-
mission; and 

‘‘(ii) with respect to an application filed 
with respect to paragraph (6)(B), the relevant 
State regulatory body or municipality. 

‘‘(C) The Commission shall provide not less 
than a 30-day period for public comment 
with respect to any application described in 
subparagraph (A). 

‘‘(D)(i) Not later than the date on which 
the public comment period described in sub-
paragraph (C) expires, the Federal Energy 
Regulatory Commission (and the relevant 
State regulatory body or municipality with 
respect to an application filed with respect 
to paragraph (6)(B)) may provide to the Com-
mission a recommendation regarding the ap-
plication for exemption. 

‘‘(ii) The Commission shall give due con-
sideration to any recommendation described 
in clause (i). 

‘‘(E) Not later than 120 days after the date 
of receipt of an application described in sub-
paragraph (A), the Commission shall, by 
order— 

‘‘(i) grant an exemption in accordance with 
paragraph (6); or 

‘‘(ii) provide to the applicant a document 
that contains a description of each reason re-
lied on by the Commission for not granting 
an exemption.’’. 

SA 4060. Mr. BROWN of Massachu-
setts submitted an amendment in-
tended to be proposed to amendment 
SA 3739 proposed by Mr. REID (for Mr. 
DODD (for himself and Mrs. LINCOLN)) 
to the bill S. 3217, to promote the fi-
nancial stability of the United States 
by improving accountability and trans-
parency in the financial system, to end 
‘‘too big to fail’’, to protect the Amer-
ican taxpayer by ending bailouts, to 
protect consumers from abusive finan-
cial services practices, and for other 
purposes; which was ordered to lie on 
the table; as follows: 

On page 485, strike line 1 and all that fol-
lows through page 489, line 13, and insert the 
following: 

(2) the term ‘‘insured depository institu-
tion’’ does not include an institution de-
scribed in section 2(c)(2)(D) of the Bank 
Holding Company Act of 1956 (12 U.S.C. 
1841(c)(2)(D)); 

(3) the term ‘‘proprietary trading’’— 
(A) means purchasing or selling, or other-

wise acquiring or disposing of, stocks, bonds, 
options, commodities, derivatives, or other 

financial instruments by an insured deposi-
tory institution, a company that controls, 
directly or indirectly, an insured depository 
institution or is treated as a bank holding 
company for purposes of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841 et seq.), 
and any subsidiary of such institution or 
company, for the trading book (or such other 
portfolio as the Federal banking agencies 
may determine) of such institution, com-
pany, or subsidiary; 

(B) subject to such restrictions as the Fed-
eral banking agencies may determine, does 
not include purchasing or selling, or other-
wise acquiring or disposing of, stocks, bonds, 
options, commodities, derivatives, or other 
financial instruments on behalf of a cus-
tomer, as part of market making activities, 
or otherwise in connection with or in facili-
tation of customer relationships, including 
risk-mitigating hedging activities related to 
such a purchase, sale, acquisition, or dis-
posal; and 

(C) does not include the investments of a 
regulated insurance company, or a regulated 
insurance affiliate or regulated insurance 
subsidiary thereof, if— 

(i) such investments are in compliance 
with, and subject to, the insurance company 
investment laws, regulations, and written 
guidance of the State or jurisdiction in 
which each such insurance company is domi-
ciled; and 

(ii) the Federal banking agencies, after 
consultation with the Council and the rel-
evant insurance commissioners of the States 
and territories of the United States, have 
not jointly determined, after notice and 
comment, that a law, a regulation, or writ-
ten guidance described in clause (i) is insuffi-
cient to accomplish the purposes of this sec-
tion; and 

(4) the term ‘‘sponsoring’’, when used with 
respect to a hedge fund or private equity 
fund, means— 

(A) serving as a general partner, managing 
member, or trustee of the fund; 

(B) in any manner selecting or controlling 
(or having employees, officers, directors, or 
agents who constitute) a majority of the di-
rectors, trustees, or management of the 
fund; or 

(C) sharing with the fund, for corporate, 
marketing, promotional, or other purposes, 
the same name or a variation of the same 
name. 

(b) PROHIBITION ON PROPRIETARY TRAD-
ING.— 

(1) IN GENERAL.—Subject to the rec-
ommendations and modifications of the 
Council under subsection (g), and except as 
provided in paragraph (2) or (3), the appro-
priate Federal banking agencies shall, 
through a rulemaking under subsection (g), 
jointly prohibit proprietary trading by an in-
sured depository institution, a company that 
controls, directly or indirectly, an insured 
depository institution or is treated as a bank 
holding company for purposes of the Bank 
Holding Company Act of 1956 (12 U.S.C. 1841 
et seq.), and any subsidiary of such institu-
tion or company. 

(2) EXCEPTED OBLIGATIONS.— 
(A) IN GENERAL.—The prohibition under 

this subsection shall not apply with respect 
to an investment that is otherwise author-
ized by Federal law in— 

(i) obligations of the United States or any 
agency of the United States, including obli-
gations fully guaranteed as to principal and 
interest by the United States or an agency of 
the United States; 

(ii) obligations, participations, or other in-
struments of, or issued by, the Government 
National Mortgage Association, the Federal 
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National Mortgage Association, or the Fed-
eral Home Loan Mortgage Corporation, in-
cluding obligations fully guaranteed as to 
principal and interest by such entities; and 

(iii) obligations of any State or any polit-
ical subdivision of a State. 

(B) CONDITIONS.—The appropriate Federal 
banking agencies may impose conditions on 
the conduct of investments described in sub-
paragraph (A). 

(C) RULE OF CONSTRUCTION.—Nothing in 
subparagraph (A) may be construed to grant 
any authority to any person that is not oth-
erwise provided in Federal law. 

(3) FOREIGN ACTIVITIES.—An investment or 
activity conducted by a company pursuant 
to paragraph (9) or (13) of section 4(c) of the 
Bank Holding Company Act of 1956 (12 U.S.C. 
1843(c)) solely outside of the United States 
shall not be subject to the prohibition under 
paragraph (1), provided that the company is 
not directly or indirectly controlled by a 
company that is organized under the laws of 
the United States or of a State. 

(c) PROHIBITION ON SPONSORING AND INVEST-
ING IN HEDGE FUNDS AND PRIVATE EQUITY 
FUNDS.— 

(1) IN GENERAL.—Except as provided in 
paragraph (2), and subject to the rec-
ommendations and modifications of the 
Council under subsection (g), the appropriate 
Federal banking agencies shall, through a 
rulemaking under subsection (g), jointly pro-
hibit an insured depository institution, a 
company that controls, directly or indi-
rectly, an insured depository institution or 
is treated as a bank holding company for 
purposes of the Bank Holding Company Act 
of 1956 (12 U.S.C. 1841 et seq.), or any sub-
sidiary of such institution or company, from 
sponsoring or investing in a hedge fund or a 
private equity fund. 

(2) APPLICATION TO FOREIGN ACTIVITIES OF 
FOREIGN FIRMS.—An investment or activity 
conducted by a company pursuant to para-
graph (9) or (13) of section 4(c) of the Bank 
Holding Company Act of 1956 (12 U.S.C. 
1843(c)) solely outside of the United States 
shall not be subject to the prohibitions and 
restrictions under paragraph (1), provided 
that the company is not directly or indi-
rectly controlled by a company that is orga-
nized under the laws of the United States or 
of a State. 

(3) EXCEPTION.—Notwithstanding para-
graph (1), an insured depository institution, 
a company that controls, directly or indi-
rectly, an insured depository institution or 
is treated as a bank holding company for 
purposes of the Bank Holding Company Act 
of 1956 (12 U.S.C. 1841 et seq.), or any sub-
sidiary of such institution or company may 
sponsor or invest in a hedge fund or a private 
equity fund, if— 

(A) such institution, company, or sub-
sidiary provides trust, fiduciary, or advisory 
services to the fund; 

(B) the fund is sponsored and offered in 
connection with the provision of trust, fidu-
ciary, or advisory services by such institu-
tion, company, or subsidiary to persons who 
are, or may be, customers or clients of such 
institution, company, or subsidiary; 

(C) such institution, company, or sub-
sidiary— 

(i) does not acquire or retain an equity, 
partnership, or ownership interest in the 
fund; or 

(ii) acquires or retains an equity, partner-
ship, or ownership interest, if— 

(I) on the date that is 12 months after the 
date on which the fund is established, the eq-
uity, partnership, or ownership interest is 
not greater than 5 percent of the total equity 
of the fund; and 

(II) the aggregate equity investments by 
such institution, company, or subsidiary in 
the fund do not exceed 5 percent of Tier 1 

capital of such institution, company, or sub-
sidiary; 

(D) such institution, company, or sub-
sidiary does not enter into or otherwise en-
gage in any transaction with the fund that is 
a covered transaction, as defined in section 
23A of the Federal Reserve Act (12 U.S.C. 
371c), except on terms and under cir-
cumstances specified in section 23B of the 
Federal Reserve Act (12 U.S.C. 371c–1); 

(E) the obligations of the fund are not 
guaranteed, directly or indirectly, by such 
institution, company, or subsidiary any affil-
iate of such institution, company, or sub-
sidiary; and 

(F) such institution, company, or sub-
sidiary does not share with the fund, for cor-
porate, marketing, promotional, or other 
purposes, the same name or a variation of 
the same name. 

SA 4061. Mr. CHAMBLISS submitted 
an amendment intended to be proposed 
to amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 

Beginning on page 539, strike line 14 and 
all that follows through page 584, line 7, and 
insert the following: 

‘‘(33) MAJOR SWAP PARTICIPANT.— 
‘‘(A) IN GENERAL.—The term ‘major swap 

participant’ means any person who is not a 
swap dealer, and— 

‘‘(i)(I) maintains a substantial net position 
in swaps for any of the major swap cat-
egories as determined by the Commission, 
excluding— 

‘‘(aa) positions held for hedging or miti-
gating commercial risk, including operating 
risk and balance sheet risk, of such person or 
its affiliates; and 

‘‘(bb) positions maintained by any em-
ployee benefit plan (or any contract held by 
such a plan) as defined in paragraphs (3) and 
(32) of section 3 of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 1002) 
for the primary purpose of hedging or miti-
gating any risk directly associated with the 
operation of the plan; and 

‘‘(II) whose outstanding swaps create sub-
stantial net counterparty exposure that 
could have serious adverse effects on the fi-
nancial stability of the United States bank-
ing system or financial markets; or 

‘‘(ii)(I) is a financial entity, other than an 
entity predominantly engaged in providing 
customer financing for the purchase of an af-
filiate’s merchandise or manufactured goods, 
that is highly leveraged relative to the 
amount of capital it holds; 

‘‘(II) maintains a substantial net position 
in outstanding swaps in any major swap cat-
egory as determined by the Commission; and 

‘‘(III) whose outstanding swaps create sub-
stantial net counterparty exposure that 
could have serious adverse effects on the fi-
nancial stability of the United States bank-
ing system or financial markets. 

‘‘(B) DEFINITION OF SUBSTANTIAL NET POSI-
TION.—For purposes of subparagraph (A), the 
Commission shall define by rule or regula-
tion the term ‘substantial net position’ to 
mean a position after application of legally 
enforceable netting or collateral arrange-
ments that meets a threshold the Commis-
sion determines to be prudent for the effec-

tive monitoring, management, and oversight 
of entities that are systemically important 
or can significantly impact the financial sys-
tem of the United States. 

‘‘(C) SCOPE OF DESIGNATION.—For purposes 
of subparagraph (A), a person may be des-
ignated as a major swap participant for 1 or 
more categories of swaps without being clas-
sified as a major swap participant for all 
classes of swaps. 

‘‘(D) CAPITAL.—In setting capital require-
ments for a person that is designated as a 
major swap participant for a single type or 
single class or category of swaps or activi-
ties, the prudential regulator and the Com-
mission shall take into account the risks as-
sociated with other types of swaps or classes 
of swaps or categories of swaps engaged in by 
virtue of the status of the person as a major 
swap participant.’’; 

(17) by inserting after paragraph (38) (as re-
designated by paragraph (1)) the following: 

‘‘(39) PRUDENTIAL REGULATOR.—The term 
‘prudential regulator’ means— 

‘‘(A) the Office of the Comptroller of the 
Currency, in the case of— 

‘‘(i) any national banking association; 
‘‘(ii) any Federal branch or agency of a for-

eign bank; or 
‘‘(iii) any Federal savings association; 
‘‘(B) the Federal Deposit Insurance Cor-

poration, in the case of— 
‘‘(i) any insured State bank; 
‘‘(ii) any foreign bank having an insured 

branch; or 
‘‘(iii) any State savings association; 
‘‘(C) the Board of Governors of the Federal 

Reserve System, in the case of— 
‘‘(i) any noninsured State member bank; 
‘‘(ii) any branch or agency of a foreign 

bank with respect to any provision of the 
Federal Reserve Act (12 U.S.C. 221 et seq.) 
which is made applicable under the Inter-
national Banking Act of 1978 (12 U.S.C. 3101 
et seq.); 

‘‘(iii) any foreign bank which does not op-
erate an insured branch; 

‘‘(iv) any agency or commercial lending 
company other than a Federal agency; or 

‘‘(v) supervisory or regulatory proceedings 
arising from the authority given to the 
Board of Governors under section 7(c)(1) of 
the International Banking Act of 1978 (12 
U.S.C. 3105(c)(1)), including such proceedings 
under the Financial Institutions Supervisory 
Act of 1966 (12 U.S.C. 1464 et seq.); and 

‘‘(D) the Farm Credit Administration, in 
the case of a swap dealer, major swap partic-
ipant, security-based swap dealer, or major 
security-based swap participant that is an 
institution chartered under the Farm Credit 
Act of 1971 (12 U.S.C. 2001 et seq.).’’; 

(18) in paragraph (40) (as redesignated by 
paragraph (1))— 

(A) by striking subparagraph (B); 
(B) by redesignating subparagraphs (C), 

(D), and (E) as subparagraphs (B), (C), and 
(F), respectively; 

(C) in subparagraph (C) (as so redesig-
nated), by striking ‘‘and’’; 

(D) by inserting after subparagraph (C) (as 
so redesignated) the following: 

‘‘(D) a swap execution facility registered 
under section 5h; 

‘‘(E) a swap data repository; and’’; 
(19) by inserting after paragraph (41) (as re-

designated by paragraph (1)) the following: 
‘‘(42) SECURITY-BASED SWAP.—The term ‘se-

curity-based swap’ has the meaning given 
the term in section 3(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)). 

‘‘(43) SECURITY-BASED SWAP DEALER.—The 
term ‘security-based swap dealer’ has the 
meaning given the term in section 3(a) of the 
Securities Exchange Act of 1934 (15 U.S.C. 
78c(a)).’’; 
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(20) in paragraph (46) (as redesignated by 

paragraph (1)), by striking ‘‘subject to sec-
tion 2(h)(7)’’ and inserting ‘‘subject to sec-
tion 2(h)(5)’’; 

(21) by inserting after paragraph (46) (as re-
designated by paragraph (1)) the following: 

‘‘(47) SWAP.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), the term ‘swap’ means any 
agreement, contract, or transaction— 

‘‘(i) that is a put, call, cap, floor, collar, or 
similar option of any kind that is for the 
purchase or sale, or based on the value, of 1 
or more interest or other rates, currencies, 
commodities, securities, instruments of in-
debtedness, indices, quantitative measures, 
or other financial or economic interests or 
property of any kind; 

‘‘(ii) that provides for any purchase, sale, 
payment, or delivery (other than a dividend 
on an equity security) that is dependent on 
the occurrence, nonoccurrence, or the extent 
of the occurrence of an event or contingency 
associated with a potential financial, eco-
nomic, or commercial consequence; 

‘‘(iii) that provides on an executory basis 
for the exchange, on a fixed or contingent 
basis, of 1 or more payments based on the 
value or level of 1 or more interest or other 
rates, currencies, commodities, securities, 
instruments of indebtedness, indices, quan-
titative measures, or other financial or eco-
nomic interests or property of any kind, or 
any interest therein or based on the value 
thereof, and that transfers, as between the 
parties to the transaction, in whole or in 
part, the financial risk associated with a fu-
ture change in any such value or level with-
out also conveying a current or future direct 
or indirect ownership interest in an asset 
(including any enterprise or investment 
pool) or liability that incorporates the finan-
cial risk so transferred, including any agree-
ment, contract, or transaction commonly 
known as— 

‘‘(I) an interest rate swap; 
‘‘(II) a rate floor; 
‘‘(III) a rate cap; 
‘‘(IV) a rate collar; 
‘‘(V) a cross-currency rate swap; 
‘‘(VI) a basis swap; 
‘‘(VII) a currency swap; 
‘‘(VIII) a foreign exchange swap; 
‘‘(IX) a total return swap; 
‘‘(X) an equity index swap; 
‘‘(XI) an equity swap; 
‘‘(XII) a debt index swap; 
‘‘(XIII) a debt swap; 
‘‘(XIV) a credit spread; 
‘‘(XV) a credit default swap; 
‘‘(XVI) a credit swap; 
‘‘(XVII) a weather swap; 
‘‘(XVIII) an energy swap; 
‘‘(XIX) a metal swap; 
‘‘(XX) an agricultural swap; 
‘‘(XXI) an emissions swap; and 
‘‘(XXII) a commodity swap; 
‘‘(iv) that is an agreement, contract, or 

transaction that is, or in the future becomes 
commonly known to the trade as a swap; 

‘‘(v) including any security-based swap 
agreement which meets the definition of 
‘swap agreement’ as defined in section 206A 
of the Gramm-Leach-Bliley Act (15 U.S.C. 78c 
note) of which a material term is based on 
the price, yield, value, or volatility of any 
security or any group or index of securities, 
or any interest therein; or 

‘‘(vi) that is any combination or permuta-
tion of, or option on, any agreement, con-
tract, or transaction described in any of 
clauses (i) through (v). 

‘‘(B) EXCLUSIONS.—The term ‘swap’ does 
not include— 

‘‘(i) any contract of sale of a commodity 
for future delivery (or option on such a con-
tract), leverage contract authorized under 
section 19, security futures product, or 

agreement, contract, or transaction de-
scribed in section 2(c)(2)(C)(i) or section 
2(c)(2)(D)(i); 

‘‘(ii) any sale of a nonfinancial commodity 
or security for deferred shipment or delivery, 
so long as the transaction is intended to be 
physically settled; 

‘‘(iii) any put, call, straddle, option, or 
privilege on any security, certificate of de-
posit, or group or index of securities, includ-
ing any interest therein or based on the 
value thereof, that is subject to— 

‘‘(I) the Securities Act of 1933 (15 U.S.C. 77a 
et seq.); and 

‘‘(II) the Securities Exchange Act of 1934 
(15 U.S.C. 78a et seq.); 

‘‘(iv) any put, call, straddle, option, or 
privilege relating to a foreign currency en-
tered into on a national securities exchange 
registered pursuant to section 6(a) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 
78f(a)); 

‘‘(v) any agreement, contract, or trans-
action providing for the purchase or sale of 1 
or more securities on a fixed basis that is 
subject to— 

‘‘(I) the Securities Act of 1933 (15 U.S.C. 77a 
et seq.); and 

‘‘(II) the Securities Exchange Act of 1934 
(15 U.S.C. 78a et seq.); 

‘‘(vi) any agreement, contract, or trans-
action providing for the purchase or sale of 1 
or more securities on a contingent basis that 
is subject to the Securities Act of 1933 (15 
U.S.C. 77a et seq.) and the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.), un-
less the agreement, contract, or transaction 
predicates the purchase or sale on the occur-
rence of a bona fide contingency that might 
reasonably be expected to affect or be af-
fected by the creditworthiness of a party 
other than a party to the agreement, con-
tract, or transaction; 

‘‘(vii) any note, bond, or evidence of in-
debtedness that is a security, as defined in 
section 2(a) of the Securities Act of 1933 (15 
U.S.C. 77b(a)); 

‘‘(viii) any agreement, contract, or trans-
action that is— 

‘‘(I) based on a security; and 
‘‘(II) entered into directly or through an 

underwriter (as defined in section 2(a) of the 
Securities Act of 1933 (15 U.S.C. 77b(a))) by 
the issuer of such security for the purposes 
of raising capital, unless the agreement, con-
tract, or transaction is entered into to man-
age a risk associated with capital raising; 

‘‘(ix) any agreement, contract, or trans-
action a counterparty of which is a Federal 
Reserve bank, the Federal Government, or a 
Federal agency that is expressly backed by 
the full faith and credit of the United States; 
and 

‘‘(x) any security-based swap, other than a 
security-based swap as described in subpara-
graph (D). 

‘‘(C) RULE OF CONSTRUCTION REGARDING 
MASTER AGREEMENTS.— 

‘‘(i) IN GENERAL.—Except as provided in 
clause (ii), the term ‘swap’ includes a master 
agreement that provides for an agreement, 
contract, or transaction that is a swap under 
subparagraph (A), together with each supple-
ment to any master agreement, without re-
gard to whether the master agreement con-
tains an agreement, contract, or transaction 
that is not a swap pursuant to subparagraph 
(A). 

‘‘(ii) EXCEPTION.—For purposes of clause 
(i), the master agreement shall be considered 
to be a swap only with respect to each agree-
ment, contract, or transaction covered by 
the master agreement that is a swap pursu-
ant to subparagraph (A). 

‘‘(D) MIXED SWAP.—The term ‘security- 
based swap’ includes any agreement, con-
tract, or transaction that is as described in 
section 3(a)(68)(A) of the Securities Exchange 

Act of 1934 (15 U.S.C. 78c(a)(68)(A)) and also is 
based on the value of 1 or more interest or 
other rates, currencies, commodities, instru-
ments of indebtedness, indices, quantitative 
measures, other financial or economic inter-
est or property of any kind (other than a sin-
gle security or a narrow-based security 
index), or the occurrence, non-occurrence, or 
the extent of the occurrence of an event or 
contingency associated with a potential fi-
nancial, economic, or commercial con-
sequence (other than an event described in 
subparagraph (A)(iii)). 

‘‘(E) TREATMENT OF FOREIGN EXCHANGE 
SWAPS AND FORWARDS.— 

‘‘(i) IN GENERAL.—Foreign exchange swaps 
and foreign exchange forwards shall be con-
sidered swaps under this paragraph unless 
the Secretary makes a written determina-
tion that either foreign exchange swaps or 
foreign exchange forwards or both— 

‘‘(I) should be not be regulated as swaps 
under this Act; and 

‘‘(II) are not structured to evade the Wall 
Street Transparency and Accountability Act 
of 2010 in violation of any rule promulgated 
by the Commission pursuant to section 111(c) 
of that Act. 

‘‘(ii) CONGRESSIONAL NOTICE; EFFECTIVE-
NESS.—The Secretary shall submit any writ-
ten determination under clause (i) to the ap-
propriate committees of Congress, including 
the Committee on Agriculture, Nutrition, 
and Forestry of the Senate and the Com-
mittee on Agriculture of the House of Rep-
resentatives. Any such written determina-
tion by the Secretary shall not be effective 
until it is submitted to the appropriate com-
mittees of Congress. 

‘‘(iii) REPORTING.—Notwithstanding a writ-
ten determination by the Secretary under 
clause (i), all foreign exchange swaps and 
foreign exchange forwards shall be reported 
to either a swap data repository, or, if there 
is no swap data repository that would accept 
such swaps or forwards, to the Commission 
pursuant to section 4r within such time pe-
riod as the Commission may by rule or regu-
lation prescribe. 

‘‘(iv) BUSINESS STANDARDS.—Notwith-
standing clauses (ix) and (x) of subparagraph 
(B) and clause (ii), any party to a foreign ex-
change swap or forward that is a swap dealer 
or major swap participant shall conform to 
the business conduct standards contained in 
section 4s(h). 

‘‘(v) SECRETARY.—For purposes of this sub-
paragraph only, the term ‘Secretary’ means 
the Secretary of the Treasury. 

‘‘(F) EXCEPTION FOR CERTAIN FOREIGN EX-
CHANGE SWAPS AND FORWARDS.— 

‘‘(i) REGISTERED ENTITIES.—Any foreign ex-
change swap and any foreign exchange for-
ward that is listed and traded on or subject 
to the rules of a designated contract market 
or a swap execution facility, or that is 
cleared by a derivatives clearing organiza-
tion shall not be exempt from any provision 
of this Act or amendments made by the Wall 
Street Transparency and Accountability Act 
of 2010 prohibiting fraud or manipulation. 

‘‘(ii) RETAIL TRANSACTIONS.—Nothing in 
subparagraph (E) shall affect, or be con-
strued to affect, the applicability of this Act 
or the jurisdiction of the Commission with 
respect to agreements, contracts, or trans-
actions in foreign currency pursuant to sec-
tion 2(c)(2). 

‘‘(48) SWAP DATA REPOSITORY.—The term 
‘swap data repository’ means any person 
that collects, calculates, prepares, or main-
tains information or records with respect to 
transactions or positions in, or the terms 
and conditions of, swaps entered into by 
third parties. 

‘‘(49) SWAP DEALER.— 
‘‘(A) IN GENERAL.—The term ‘swap dealer’ 

means any person who— 
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‘‘(i) holds itself out as a dealer in swaps; 
‘‘(ii) makes a market in swaps; 
‘‘(iii) regularly engages in the purchase 

and sale of swaps to customers as its ordi-
nary course of business; and 

‘‘(iv) engages in any activity causing the 
person to be commonly known in the trade 
as a dealer or market maker in swaps. 

‘‘(B) INCLUSION.—A person may be des-
ignated as a swap dealer for a single type or 
single class or category of swap or activities 
and considered not to be a swap dealer for 
other types, classes, or categories of swaps 
or activities. 

‘‘(C) CAPITAL.—In setting capital require-
ments for a person that is designated as a 
swap dealer for a single type or single class 
or category of swap or activities, the pruden-
tial regulator and the Commission shall take 
into account the risks associated with other 
types of swaps or classes of swaps or cat-
egories of swaps engaged in by virtue of the 
status of the person as a swap dealer. 

‘‘(D) EXCEPTION.—The term ‘swap dealer’ 
does not include a person that buys or sells 
swaps for such person’s own account, either 
individually or in a fiduciary capacity, or on 
behalf of any affiliates of such person, unless 
it does so as a market maker and as a part 
of a regular business. 

‘‘(50) SWAP EXECUTION FACILITY.—The term 
‘swap execution facility’ means a facility in 
which multiple participants have the ability 
to execute or trade swaps by accepting bids 
and offers made by other participants that 
are open to multiple participants in the fa-
cility or system, through any means of inter-
state commerce, including any trading facil-
ity, that— 

‘‘(A) facilitates the execution of swaps be-
tween persons; and 

‘‘(B) is not a designated contract market.’’; 
and 

(22) in paragraph (51) (as redesignated by 
paragraph (1)), in subparagraph (A)(i), by 
striking ‘‘partipants’’ and inserting ‘‘partici-
pants’’. 

(b) AUTHORITY TO DEFINE TERMS.—The 
Commodity Futures Trading Commission 
may adopt a rule to define— 

(1) the term ‘‘commercial risk’’; and 
(2) any other term included in an amend-

ment to the Commodity Exchange Act (7 
U.S.C. 1 et seq.) made by this subtitle. 

(c) MODIFICATION OF DEFINITIONS.—To in-
clude transactions and entities that have 
been structured to evade this subtitle (or an 
amendment made by this subtitle), the Com-
modity Futures Trading Commission shall 
adopt a rule to further define the terms 
‘‘swap’’, ‘‘swap dealer’’, ‘‘major swap partici-
pant’’, and ‘‘eligible contract participant’’. 

(d) EXEMPTIONS.—Section 4(c)(1) of the 
Commodity Exchange Act (7 U.S.C. 6(c)(1)) is 
amended by striking ‘‘except that’’ and all 
that follows through the period at the end 
and inserting the following: ‘‘except that— 

‘‘(A) unless the Commission is expressly 
authorized by any provision described in this 
subparagraph to grant exemptions, with re-
spect to amendments made by subtitle A of 
the Wall Street Transparency and Account-
ability Act of 2010— 

‘‘(i) with respect to— 
‘‘(I) paragraphs (2), (3), (4), (5), and (7), 

clause (vii)(III) of paragraph (17), paragraphs 
(23), (24), (31), (32), (38), (39), (41), (42), (46), 
(47), (48), and (49) of section 1a, and sections 
2(a)(13), 2(c)(D), 4a(a), 4a(b), 4d(c), 4d(d), 4r, 
4s, 5b(a), 5b(b), 5(d), 5(g), 5(h), 5b(c), 5b(i), 8e, 
and 21; and 

‘‘(II) section 206(e) of the Gramm-Leach- 
Bliley Act (Public Law 106–102; 15 U.S.C. 78c 
note); and 

‘‘(ii) in subsection (c) of section 111 and 
section 132; and 

‘‘(B) the Commission and the Securities 
and Exchange Commission may by rule, reg-

ulation, or order jointly exclude any agree-
ment, contract, or transaction from section 
2(a)(1)(D)) if the Commission determines that 
the exemption would be consistent with the 
public interest.’’. 

(e) CONFORMING AMENDMENTS.— 
(1) Section 2(c)(2)(B)(i)(II) of the Com-

modity Exchange Act (7 U.S.C. 
2(c)(2)(B)(i)(II)) is amended— 

(A) in item (cc)— 
(i) in subitem (AA), by striking ‘‘section 

1a(20)’’ and inserting ‘‘section 1a’’; and 
(ii) in subitem (BB), by striking ‘‘section 

1a(20)’’ and inserting ‘‘section 1a’’; and 
(B) in item (dd), by striking ‘‘section 

1a(12)(A)(ii)’’ and inserting ‘‘section 
1a(18)(A)(ii)’’. 

(2) Section 4m(3) of the Commodity Ex-
change Act (7 U.S.C. 6m(3)) is amended by 
striking ‘‘section 1a(6)’’ and inserting ‘‘sec-
tion 1a’’. 

(3) Section 4q(a)(1) of the Commodity Ex-
change Act (7 U.S.C. 6o–1(a)(1)) is amended 
by striking ‘‘section 1a(4)’’ and inserting 
‘‘section 1a(9)’’. 

(4) Section 5(e)(1) of the Commodity Ex-
change Act (7 U.S.C. 7(e)(1)) is amended by 
striking ‘‘section 1a(4)’’ and inserting ‘‘sec-
tion 1a(9)’’. 

(5) Section 5a(b)(2)(F) of the Commodity 
Exchange Act (7 U.S.C. 7a(b)(2)(F)) is amend-
ed by striking ‘‘section 1a(4)’’ and inserting 
‘‘section 1a(9)’’. 

(6) Section 5b(a) of the Commodity Ex-
change Act (7 U.S.C. 7a–1(a)) is amended, in 
the matter preceding paragraph (1), by strik-
ing ‘‘section 1a(9)’’ and inserting ‘‘section 
1a’’. 

(7) Section 5c(c)(2)(B) of the Commodity 
Exchange Act (7 U.S.C. 7a–2(c)(2)(B)) is 
amended by striking ‘‘section 1a(4)’’ and in-
serting ‘‘section 1a(9)’’. 

(8) Section 6(g)(5)(B)(i) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78f(g)(5)(B)(i)) 
is amended— 

(A) in subclause (I), by striking ‘‘section 
1a(12)(B)(ii)’’ and inserting ‘‘section 
1a(18)(B)(ii)’’; and 

(B) in subclause (II), by striking ‘‘section 
1a(12)’’ and inserting ‘‘section 1a(18)’’. 

(9) The Legal Certainty for Bank Products 
Act of 2000 (7 U.S.C. 27 et seq.) is amended— 

(A) in section 402— 
(i) in subsection (a)(7), by striking ‘‘section 

1a(20)’’ and inserting ‘‘section 1a’’; 
(ii) in subsection (b)(2), by striking ‘‘sec-

tion 1a(12)’’ and inserting ‘‘section 1a’’; 
(iii) in subsection (c), by striking ‘‘section 

1a(4)’’ and inserting ‘‘section 1a’’; and 
(iv) in subsection (d)— 
(I) in the matter preceding paragraph (1), 

by striking ‘‘section 1a(4)’’ and inserting 
‘‘section 1a(9)’’; 

(II) in paragraph (1)— 
(aa) in subparagraph (A), by striking ‘‘sec-

tion 1a(12)’’ and inserting ‘‘section 1a’’; and 
(bb) in subparagraph (B), by striking ‘‘sec-

tion 1a(33)’’ and inserting ‘‘section 1a’’; 
(III) in paragraph (2)— 
(aa) in subparagraph (A), by striking ‘‘sec-

tion 1a(10)’’ and inserting ‘‘section 1a’’; 
(bb) in subparagraph (B), by striking ‘‘sec-

tion 1a(12)(B)(ii)’’ and inserting ‘‘section 
1a(18)(B)(ii)’’; 

(cc) in subparagraph (C), by striking ‘‘sec-
tion 1a(12)’’ and inserting ‘‘section 1a(18)’’; 
and 

(dd) in subparagraph (D), by striking ‘‘sec-
tion 1a(13)’’ and inserting ‘‘section 1a’’; and 

(B) in section 404(1), by striking ‘‘section 
1a(4)’’ and inserting ‘‘section 1a’’. 
SEC. 722. JURISDICTION. 

(a) EXCLUSIVE JURISDICTION.—Section 
2(a)(1)(A) of the Commodity Exchange Act (7 
U.S.C. 2(a)(1)(A)) is amended in the first sen-
tence— 

(1) by inserting ‘‘the Wall Street Trans-
parency and Accountability Act of 2010 (in-

cluding an amendment made by that Act) 
and’’ after ‘‘otherwise provided in’’; 

(2) by striking ‘‘(c) through (i) of this sec-
tion’’ and inserting ‘‘(c) and (f)’’; 

(3) by striking ‘‘contracts of sale’’ and in-
serting ‘‘swaps or contracts of sale’’; and 

(4) by striking ‘‘or derivatives transaction 
execution facility registered pursuant to sec-
tion 5 or 5a’’ and inserting ‘‘pursuant to sec-
tion 5’’. 

(b) REGULATION OF SWAPS UNDER FEDERAL 
AND STATE LAW.—Section 12 of the Com-
modity Exchange Act (7 U.S.C. 16) is amend-
ed by adding at the end the following: 

‘‘(h) REGULATION OF SWAPS AS INSURANCE 
UNDER STATE LAW.—A swap— 

‘‘(1) shall not be considered to be insur-
ance; and 

‘‘(2) may not be regulated as an insurance 
contract under the law of any State.’’. 

(c) AGREEMENTS, CONTRACTS, AND TRANS-
ACTIONS TRADED ON AN ORGANIZED EX-
CHANGE.—Section 2(c)(2)(A) of the Com-
modity Exchange Act (7 U.S.C. 2(c)(2)(A)) is 
amended— 

(1) in clause (i), by striking ‘‘or’’ at the 
end; 

(2) by redesignating clause (ii) as clause 
(iii); and 

(3) by inserting after clause (i) the fol-
lowing: 

‘‘(ii) a swap; or’’. 
(d) APPLICABILITY.—Section 2 of the Com-

modity Exchange Act (7 U.S.C. 2) (as amend-
ed by section 723(a)(3)) is amended by adding 
at the end the following: 

‘‘(i) APPLICABILITY.—The provisions of this 
Act relating to swaps that were enacted by 
the Wall Street Transparency and Account-
ability Act of 2010 (including any rule pre-
scribed or regulation promulgated under 
that Act), shall not apply to activities out-
side the United States unless those activi-
ties— 

‘‘(1) have a direct and significant connec-
tion with activities in, or effect on, com-
merce of the United States; or 

‘‘(2) contravene such rules or regulations 
as the Commission may prescribe or promul-
gate as are necessary or appropriate to pre-
vent the evasion of any provision of this Act 
that was enacted by the Wall Street Trans-
parency and Accountability Act of 2010.’’. 
SEC. 723. CLEARING. 

(a) CLEARING REQUIREMENT.— 
(1) IN GENERAL.—Section 2 of the Com-

modity Exchange Act (7 U.S.C. 2) is amend-
ed— 

(A) by striking subsections (d), (e), (g), and 
(h); and 

(B) by redesignating subsection (i) as sub-
section (g). 

(2) SWAPS; LIMITATION ON PARTICIPATION.— 
Section 2 of the Commodity Exchange Act (7 
U.S.C. 2) (as amended by paragraph (1)) is 
amended by inserting after subsection (c) the 
following: 

‘‘(d) SWAPS.—Nothing in this Act (other 
than subparagraphs (A), (B), (C), and (D) of 
subsection (a)(1), subsections (f) and (g), sec-
tions 1a, 2(c)(2)(A)(ii), 2(e), 2(h), 4(c), 4a, 4b, 
and 4b-1, subsections (a), (b), and (g) of sec-
tion 4c, sections 4d, 4e, 4f, 4g, 4h, 4i, 4j, 4k, 4l, 
4m, 4n, 4o, 4p, 4r, 4s, 4t, 5, 5b, 5c, 5e, and 5h, 
subsections (c) and (d) of section 6, sections 
6c, 6d, 8, 8a, and 9, subsections (e)(2) and (f) 
of section 12, subsections (a) and (b) of sec-
tion 13, sections 17, 20, 21, and 22(a)(4), and 
any other provision of this Act that is appli-
cable to registered entities and Commission 
registrants) governs or applies to a swap. 

‘‘(e) LIMITATION ON PARTICIPATION.—It shall 
be unlawful for any person, other than an el-
igible contract participant, to enter into a 
swap unless the swap is entered into on, or 
subject to the rules of, a board of trade des-
ignated as a contract market under section 
5.’’. 
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(3) MANDATORY CLEARING OF SWAPS.—Sec-

tion 2 of the Commodity Exchange Act (7 
U.S.C. 2) is amended by inserting after sub-
section (g) (as redesignated by paragraph 
(1)(B)) the following: 

‘‘(h) CLEARING REQUIREMENT.— 
‘‘(1) OPEN ACCESS.—The rules of a reg-

istered derivatives clearing organization 
shall— 

‘‘(A) prescribe that all swaps with the same 
terms and conditions are economically 
equivalent and may be offset with each other 
within the derivatives clearing organization; 
and 

‘‘(B) provide for nondiscriminatory clear-
ing of a swap executed bilaterally or on or 
through the rules of an unaffiliated des-
ignated contract market or swap execution 
facility, subject to the requirements of sec-
tion 5b. 

‘‘(2) SWAPS SUBJECT TO MANDATORY CLEAR-
ING REQUIREMENT.— 

‘‘(A) IN GENERAL.—In accordance with sub-
paragraph (B), the Commission shall, jointly 
with the Securities and Exchange Commis-
sion and the Federal Reserve Board of Gov-
ernors, adopt rules to establish criteria for 
determining that a swap or group, category, 
type, or class of swap is required to be 
cleared. 

‘‘(B) FACTORS.—In carrying out subpara-
graph (A), the following factors shall be con-
sidered: 

‘‘(i) Whether 1 or more derivatives clearing 
organizations or clearing agencies accepts 
the swap or group, category, type, or class of 
swap for clearing. 

‘‘(ii) Whether the swap or group, category, 
type, or class of swap is traded pursuant to 
standard documentation and terms. 

‘‘(iii) The liquidity of the swap or group, 
category, type, or class of swap and its un-
derlying commodity, security, security of a 
reference entity, or group or index thereof. 

‘‘(iv) The ability to value the swap or 
group, category, type, or class of swap and 
its underlying commodity, security, security 
of a reference entity, or group or index 
thereof consistent with an accepted pricing 
methodology, including the availability of 
intraday prices. 

‘‘(v) The size of the market for the swap or 
group, category, type, or class of swap and 
the available capacity, operational expertise, 
and resources of the derivatives clearing or-
ganization or clearing agency that accepts it 
for clearing. 

‘‘(vi) Whether a clearing mandate would 
mitigate risk to the financial system or 
whether it would unduly concentrate risk in 
a clearing participant, derivatives clearing 
organization, or clearing agency in a manner 
that could threaten the solvency of that 
clearing participant, the derivatives clearing 
organization, or the clearing agency. 

‘‘(vii) Such other factors as the Commis-
sion, the Securities and Exchange Commis-
sion, and the Federal Reserve Board of Gov-
ernors jointly may determine are relevant. 

‘‘(C) SWAPS SUBJECT TO CLEARING REQUIRE-
MENT.—The Commission— 

‘‘(i) shall review each swap, or any group, 
category, type, or class of swap that is cur-
rently listed for clearing and those which a 
derivatives clearing organization notifies the 
Commission that the derivatives clearing or-
ganization plans to list for clearing after the 
date of enactment of this subsection; 

‘‘(ii) except as provided in paragraph (3), 
may require, pursuant to the rules adopted 
under subparagraph (A) and through notice- 
and-comment rulemaking, that a particular 
swap, group, category, type, or class of swap 
must be cleared; and 

‘‘(iii) shall rely on economic analysis pro-
vided by economists of the Commission in 
making any determination under clause (ii). 

‘‘(D) EFFECT.— 

‘‘(i) IN GENERAL.—Nothing in this para-
graph affects the ability of a derivatives 
clearing organization to list for permissive 
clearing any swap, or group, category, type, 
or class of swaps. 

‘‘(ii) PROHIBITION.—The Commission shall 
not compel a derivatives clearing organiza-
tion to list a swap, group, category, type, or 
class of swap for clearing if the derivatives 
clearing organization determines that the 
swap, group, category, type, or class of swap 
would adversely impact its business oper-
ations, or impair the financial integrity of 
the derivatives clearing organization. 

‘‘(iii) REQUIRED EXEMPTION.—The Commis-
sion shall exempt a swap from the require-
ments of subparagraph (C), if no derivatives 
clearing organization registered under this 
Act or no derivatives clearing organization 
that is exempt from registration under sec-
tion 5b(j) of this Act will accept the swap for 
clearing. 

‘‘(E) PREVENTION OF EVASION.—The Com-
mission may prescribe rules, or issue inter-
pretations of such rules, as necessary to pre-
vent evasions of any requirement to clear 
under subparagraph (C). In issuing such rules 
or interpretations, the Commission shall 
consider— 

‘‘(i) the extent to which the terms of the 
swap, group, category, type, or class of swap 
are similar to the terms of other swaps, 
groups, categories, types, or classes of swap 
that are required to be cleared by swap par-
ticipants under subparagraph (C); and 

‘‘(ii) whether there is an economic purpose 
for any differences in the terms of the swap 
or group, category, type, or class of swap 
that are required to be cleared by swap par-
ticipants under subparagraph (C). 

‘‘(F) ELIMINATION OF REQUIREMENT TO 
CLEAR.—The Commission may, pursuant to 
the rules adopted under subparagraph (A) 
and through notice-and-comment rule-
making, rescind a requirement imposed 
under subparagraph (C) with respect to a 
swap, group, category, type, or class of swap. 

‘‘(G) PETITION FOR RULEMAKING.—Any per-
son may file a petition, pursuant to the rules 
of practice of the Commission, requesting 
that the Commission use its authority under 
subparagraph (C) to require clearing of a par-
ticular swap, group, category, type, or class 
of swap or to use its authority under sub-
paragraph (F) to rescind a requirement for 
swap participants to clear a particular swap, 
group, category, type, or class of swap. 

‘‘(H) FOREIGN EXCHANGE FORWARDS, SWAPS, 
AND OPTIONS.—Foreign exchange forwards, 
swaps, and options shall not be subject to a 
clearing requirement under subparagraph (C) 
unless the Department of the Treasury and 
the Board of Governors determine that such 
a requirement is appropriate after consid-
ering whether there exists an effective set-
tlement system for such foreign exchange 
forwards, swaps, and options and any other 
factors that the Department of the Treasury 
and the Board of Governors deem to be rel-
evant. 

‘‘(3) END USER CLEARING EXEMPTION.— 
‘‘(A) DEFINITIONS.—In this paragraph: 
‘‘(i) COMMERCIAL END USER.—The term 

‘commercial end user’ means any person 
who, as its primary business activity owns, 
operates, uses, produces, processes, develops, 
leases, manufacturers, distributes, merchan-
dises, provides or markets goods, services, 
physical assets, or commodities (which shall 
include but not be limited to coal, natural 
gas, electricity, biofuels, crude oil, gasoline, 
propane, distillates, and other hydrocarbons) 
either individually or in a fiduciary capac-
ity. 

‘‘(ii) FINANCIAL ENTITY END USER.— 
‘‘(I) IN GENERAL.—The term ‘financial enti-

ty end user’ means any person predomi-
nately engaged in activities that are finan-

cial in nature, as determined by the Commis-
sion. 

‘‘(II) EXCLUSIONS.—The term ‘financial en-
tity end user’ does not include— 

‘‘(aa) any person who is a swap dealer, se-
curity-based swap dealer, major swap partic-
ipant, major security-based swap partici-
pant; 

‘‘(bb) an investment fund that would be an 
investment company (as defined in section 3 
of the Investment Company Act o f 1940 (15 
U.S.C. 80a-3)) but for paragraph (1) or (7) of 
section 3(c) of that Act (15 U.S.C. 80a-3(c)); 
and is not a partnership or other entity or 
any subsidiary that is primarily invested in 
physical assets (which shall include but not 
be limited to commercial real estate) di-
rectly or through interests in partnerships 
or limited liability companies that own such 
assets; 

‘‘(cc) entities defined in section 1303(20) of 
the Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992 (12 U.S.C. 
4502(20)); 

‘‘(dd) a commodity pool; or 
‘‘(ee) a commercial end user. 
‘‘(B) END USER CLEARING EXEMPTION.— 
‘‘(i) IN GENERAL.—Subject to clause (ii), in 

the event that a swap is subject to the man-
datory clearing requirement under para-
graph (2), and 1 of the counterparties to the 
swap is a commercial end user or a financial 
entity end user, that counterparty— 

‘‘(I)(aa) may elect not to clear the swap, as 
required under paragraph (2); or 

‘‘(bb) may elect, prior to entering into the 
swap transaction, to require clearing of the 
swap; and 

‘‘(II) if the end user makes an election 
under subclause (I)(bb), shall have the sole 
right to select the derivatives clearing orga-
nization at which the swap will be cleared. 

‘‘(ii) LIMITATION.—A commercial end user 
or a financial entity end user may only make 
an election under clause (i) if the end user is 
using the swap to hedge commercial risk, in-
cluding operating risk and balance sheet 
risk. 

‘‘(C) TREATMENT OF AFFILIATES.— 
‘‘(i) IN GENERAL.—An affiliate of a commer-

cial end user (including affiliate entities pre-
dominantly engaged in providing financing 
for the purchase of merchandise or manufac-
tured goods of the commercial end user) or a 
financial entity end user may make an elec-
tion under subparagraph (B)(i) only if the af-
filiate uses the swap to hedge or mitigate the 
commercial risk, including operating risk 
and balance sheet risk, of the commercial 
end user or the financial entity end user or 
other affiliate of the commercial end user or 
financial entity end user. 

‘‘(ii) PROHIBITION RELATING TO CERTAIN AF-
FILIATES.—An affiliate of a commercial end 
user or a financial entity end user shall not 
use the exemption under subparagraph (B) if 
the affiliate is— 

‘‘(I) a swap dealer; 
‘‘(II) a security-based swap dealer; 
‘‘(III) a major swap participant; 
‘‘(IV) a major security-based swap partici-

pant; 
‘‘(V) an investment fund that would be an 

investment company (as defined in section 3 
of the Investment Company Act of 1940 (15 
U.S.C. 80a-3)) but for paragraph (1) or (7) of 
section 3(c) of that Act (15 U.S.C. 80a-3(c)); 
and is not a partnership or other entity or 
any subsidiary that is primarily invested in 
physical assets (which shall include but not 
be limited to commercial real estate) di-
rectly or through interests in partnerships 
or limited liability companies that own such 
assets; or 

‘‘(VI) a commodity pool. 
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‘‘(D) ABUSE OF EXEMPTION.—The Commis-

sion may prescribe such rules or issue inter-
pretations of the rules as the Commission de-
termines to be necessary to prevent abuse of 
the exemption described in subparagraph (B). 
The Commission may also request informa-
tion from those entities claiming the clear-
ing exemption as necessary to prevent abuse 
of the exemption described in subparagraph 
(B). 

‘‘(4) REQUIRED REPORTING.—Each swap that 
is not cleared by any derivatives clearing or-
ganization shall be reported either to a reg-
istered swap repository described in section 
21 or, if there is no repository that would ac-
cept the swap, to the Commission pursuant 
to section 4r. 

‘‘(5) TRANSITION RULES.— 
‘‘(A) REPORTING TRANSITION RULES.—The 

Commission shall provide for the reporting 
of data, as follows: 

‘‘(i) SWAPS ENTERED INTO BEFORE DATE OF 
ENACTMENT OF THIS SUBSECTION.—Swaps en-
tered into before the date of the enactment 
of this subsection shall be reported to a reg-
istered swap repository or the Commission 
not later than 180 days after the effective 
date of this subsection. 

‘‘(ii) SWAPS ENTERED INTO ON OR AFTER 
DATE OF ENACTMENT OF THIS SUBSECTION.— 
Swaps entered into on or after such date of 
enactment shall be reported to a registered 
swap repository or the Commission not later 
than such time period as the Commission 
prescribe. 

‘‘(B) CLEARING TRANSITION RULES.—Swaps 
entered into before the effective date of any 
requirement under paragraph (2)(C) are ex-
empt from the clearing requirements of this 
subsection. 

‘‘(6) REPORTING OBLIGATIONS.— 
‘‘(A) SWAPS IN WHICH ONLY 1 COUNTERPARTY 

IS A SWAP DEALER OR MAJOR SWAP PARTICI-
PANT.—With respect to a swap in which only 
1 counterparty is a swap dealer or major 
swap participant, the swap dealer or major 
swap participant shall report the swap as re-
quired under paragraphs (4) and (5). 

‘‘(B) SWAPS IN WHICH 1 COUNTERPARTY IS A 
SWAP DEALER AND THE OTHER A MAJOR SWAP 
PARTICIPANT.—With respect to a swap in 
which 1 counterparty is a swap dealer and 
the other a major swap participant, the swap 
dealer shall report the swap as required 
under paragraphs (4) and (5). 

‘‘(C) OTHER SWAPS.—With respect to any 
other swap not described in subparagraph (A) 
or (B), the counterparties to the swap shall 
select a counterparty to report the swap as 
required under paragraphs (4) and (5). 

‘‘(7) TRADE EXECUTION.— 
‘‘(A) IN GENERAL.—With respect to trans-

actions involving swaps subject to the clear-
ing requirement established under paragraph 
(2), counterparties shall— 

‘‘(i) execute the transaction on a board of 
trade designated as a contract market under 
section 5; or 

‘‘(ii) execute the transaction on a swap 
execution facility registered under section 
5h or a swap execution facility that is ex-
empt from registration under section 5h(f). 

‘‘(B) EXCEPTION.—The requirements of 
clauses (i) and (ii) of subparagraph (A) shall 
not apply if no board of trade or swap execu-
tion facility makes the swap available to 
trade or in the case of a swap transaction for 
which a commercial end or financial entity 
user opts to use the clearing exemption 
under paragraph (3). 

‘‘(8) REQUIRED EXEMPTION.—The Commis-
sion shall exempt a swap from the require-
ments of this subsection and any rules issued 
under this subsection, if no derivatives clear-
ing organization registered under this Act or 
no derivatives clearing organization that is 
exempt from registration under section 5b(j) 
will accept the swap from clearing.’’. 

SA 4062. Mr. WARNER submitted an 
amendment intended to be proposed to 
amendment SA 3739 proposed by Mr. 
REID (for Mr. DODD (for himself and 
Mrs. LINCOLN)) to the bill S. 3217, to 
promote the financial stability of the 
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to 
protect the American taxpayer by end-
ing bailouts, to protect consumers 
from abusive financial services prac-
tices, and for other purposes; which 
was ordered to lie on the table; as fol-
lows: 

On page 1204, line 25, strike ‘‘or’’ and all 
that follows through page 1205, line 4 and in-
sert the following: 

(ii) time or space for an advertisement for 
a consumer financial product or service 
through print, newspaper, or electronic 
media; 

(iii) information products or services for 
identity authentication, fraud, or identity 
theft detection, prevention, or investigation, 
or anti-money laundering activities, unless 
such products or services are regulated under 
the Bank Service Company Act (12 U.S.C. 
1861 et seq.); or 

(iv) public records information or docu-
ment retrieval or delivery services, unless 
such products or services are regulated under 
the Bank Service Company Act (12 U.S.C. 
1861 et seq.). 

f 

NOTICE OF HEARING 

COMMITTEE ON RULES AND ADMINISTRATION 

Mr. SCHUMER. Mr. President, I wish 
to announce that the Committee on 
Rules and Administration will meet on 
Wednesday, May 19, 2010, at 10 a.m., to 
hear testimony on hearing entitled 
‘‘Examining the Filibuster: The Fili-
buster Today and Its Consequences.’’ 

For further information regarding 
this meeting, please contact Lynden 
Armstrong at the Rules and Adminis-
tration Committee on 202–224–6352. 

f 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON HOMELAND SECURITY AND 
GOVERNMENTAL AFFAIRS 

Mr. WHITEHOUSE. Mr. President, I 
ask unanimous consent that the Com-
mittee on Homeland Security and Gov-
ernmental Affairs be authorized to 
meet during the session of the Senate 
on May 17, 2010, at 2:30 p.m. to conduct 
a hearing entitled ‘‘Gulf Coast Catas-
trophe: Assessing the Nation’s Re-
sponse to the Deepwater Horizon Oil 
Spill.’’ 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON HOMELAND SECURITY AND 
GOVERNMENTAL AFFAIRS 

Mr. WHITEHOUSE. Mr. President, I 
ask unanimous consent that the Com-
mittee on Homeland Security and Gov-
ernmental Affairs be authorized to 
meet during the session of the Senate 
May 17, 2010, at 5:30 p.m. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

RECOGNIZING NATIONAL FOSTER 
CARE MONTH CHALLENGES 

Mr. DODD. Mr. President, I ask unan-
imous consent that the Senate proceed 
to the immediate consideration of S. 
Res. 533, submitted early today. 

The PRESIDING OFFICER. The 
clerk will report the resolution by 
title. 

The assistant legislative clerk read 
as follows: 

A resolution (S. Res. 533) recognizing Na-
tional Foster Care Month as an opportunity 
to raise awareness about the challenges of 
children in the foster care system and en-
couraging Congress to implement policy to 
improve the lives of children in the foster 
care system. 

There being no objection, the Senate 
proceeded to consider the resolution. 

Mr. DODD. Mr. President, I ask unan-
imous consent that the resolution be 
agreed to, the preamble be agreed to, 
the motions to reconsider be laid upon 
the table, with no intervening action 
or debate, and that any statements re-
lated to the resolution be printed in 
the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The resolution (S. Res. 533) was 
agreed to. 

The preamble was agreed to. 
The resolution, with its preamble, 

reads as follows: 
S. RES. 533 

Whereas all children deserve a safe, loving, 
and permanent home; 

Whereas approximately 500,000 children in 
the United States live in foster care each 
year; 

Whereas children enter the foster care sys-
tem for a variety of reasons, including inad-
equate care, abuse, or neglect by a parent or 
guardian; 

Whereas the major factors that contribute 
to the placement of a child in the foster care 
system include substance abuse, mental ill-
ness, poverty, and a lack of education of a 
parent or guardian of the child; 

Whereas a child entering the foster care 
system must confront the widespread 
misperception that children in foster care 
are disruptive, unruly, and dangerous, even 
though placement in the foster care system 
is based on the actions of a parent or guard-
ian, not the child; 

Whereas States and communities should be 
provided with the resources to invest in pre-
ventative and reunification services and 
post-permanency programs to ensure that 
more children in the foster care system are 
provided safe, loving, permanent placements; 

Whereas the foster care system is intended 
to be a temporary solution, yet children re-
main in the foster care system for an aver-
age of 3 years; 

Whereas children of color are dispropor-
tionately represented in the foster care sys-
tem and are less likely to be reunited with 
their biological families; 

Whereas the average child in the foster 
care system— 

(1) is 10 years old; and 
(2) will be placed in 3 different homes, lead-

ing to disruptive transfers to new schools, 
separation from siblings, and unfamiliar sur-
roundings; 

Whereas most children ‘‘age out’’ of the 
foster care system at the age of 18; 

Whereas the number of children who enter 
the foster care system each year has declined 
over the decade preceding the date of the 
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